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Rules , Regulations , Orders 


TITLE 7—AGRICULTURE 

CHAPTER I — AGRICULTURAL 
MARKETING SERVICE 

Part 29—The Tobacco Inspection Act 

ORDER OP DESIGNATION OF TOBACCO MAR¬ 
KETS, VALDOSTA, GEORGIA, AND LIVE OAK, 
FLORIDA 


Whereas, The Act of Congress ap¬ 
proved August 23, 1935 (49 Stat., 731:7 
US.C., Sup. I, Chap. 21A) entitled “The 
Tobacco Inspection Act” contains the 
following provisions: 


Sec. 2 That transactions In tobacco involv¬ 
ing the sales thereof at auction as com¬ 
monly conducted at auction markets are 
affected with a public interest; that such 
transactions are carried on by tobacco pro¬ 
ducers generally and by persons engaged in 
the business of buying and selling tobacco 
In commerce; that the classification of to¬ 
bacco according to type, grade, and other 
characteristics affects the prices received 
therefor by producers; that without uniform 
standards of classification and inspection the 
evaluation of tobacco is susceptible to specu¬ 
lation, manipulation, and control, and un¬ 
reasonable fluctuations in prices and quality 
determinations occur which are detrimental 
to producers and persons handling tobacco 
in commerce; that such fluctuations consti¬ 
tute a burden upon commerce and make the 
use of uniform standards of classification 
and inspection imperative for the protec¬ 
tion of producers and others engaged in 
commerce and the public interest therein. 

Sec. 25 That the Secretary is authorized tc 
designate those auction markets where to¬ 
bacco bought and sold thereon at auction, 
or the products customarily manufactured 
therefrom, moves In commerce. Before any 
market is designated by the Secretary under 
this section he shall determine by referen¬ 
dum the desire of tobacco growers who sold 
tobacco at auction on such market during 
ine preceding marketing season. The Sec¬ 
retary may at his discretion hold one ref¬ 
erendum for two or more markets or for all 
markets in a type area. No market or group 
of markets shall be designated by the Sec- 
retary unless two-thirds of the glowers vot- 
uig favor it. The Secretary shall have ac¬ 
cess to the tobacco records of the Collector 
, internal Revenue and of the several col- 
iectors of internal revenue for the purpose 
the names and addresses of 
O tobacc o on any auction 
market, and the Secretary shall determine 
from said records the eligibility of such 


grower to vote in such referendum, and no 
grower shall be eligible to vote in more than 
one referendum. After public notice of not 
less than thirty days that any auction mar¬ 
ket has been so designated by the Secretary, 
no tobacco shall be offered for sale at auc¬ 
tion on such market until it shall have 
been Inspected and certified by an author¬ 
ized representative of the Secretary accord¬ 
ing to the standards established under this 
Act. except that the Secretary may tempo¬ 
rarily suspend the requirement of inspection 
and certification at any designated market 
whenever he finds it impracticable to pro¬ 
vide for such inspection and certification 
because competent Inspectors are not ob¬ 
tainable or because the quantity of tobacco 
available for Inspection is insufficient to Jus¬ 
tify the cost of such service: Provided. That, 
in the event competent inspectors are not 
available, or for other reasons, the Secretary 
is unable to provide for such inspection and 
certification at all auction markets within 
a type area, he shall first designate those 
auction markets where the greatest number 
of growers may be served with the facilities 
available to him. No fee or charge shall be 
Imposed or collected for Inspection or cer¬ 
tification under this section at any desig¬ 
nated auction market. Nothing contained 
in this Act shall be construed to prevent 
transactions in tobacco at markets not 
designated by the Secretary or at designated 
markets where the Secretary has suspended 
the requirement of inspection or to author¬ 
ize the Secretary to close any market. 

Whereas, pursuant to said Act refer- 
endums have been held among the 
growers of flue-cured tobacco who sold 
tobacco at auction on the markets of 
Valdosta, Georgia, and Live Oak, Flor¬ 
ida, during the last marketing season, 
in which referendums said growers were 
given an opportunity to vote for or 
against the designation as provided in 
Section 5 of said Act; and 

Whereas, more than two-thirds of 
the growers voting in said referendums 
and who sold tobacco at auction on said 
markets during the last marketing 
season voted in favor of said designa¬ 
tion. 

§ 29.301 (o) Designation of tobacco 
markets 

Now. therefore, by virtue of the au¬ 
thority conferred upon me by section 5 
of The Tobacco Inspection Act and the 
affirmative results of the referendums 
conducted thereunder, the flue-cured 
tobacco markets of Valdosta, Georgia, 
and Live Oak, Florida, are designated 


CONTENTS 

RULES. REGULATIONS, ORDERS 


Title 7—Agriculture: Page 

Agricultural Marketing Service: 

Valdosta, Ga., and Live Oak, 

Fla., tobacco market 

designations_ 2335 

Bureau of Entomology and Plant 
Quarantine: 

Virginia, Japanese beetle 

quarantine modified_ 2336 

Division of Marketing and Mar¬ 
keting Agreements: 

Chicago, HI., Marketing Area, 

handling of milk_ 2337 

Sugar Division: 

Determination of sugar com- 
mercially recoverable 
from sugar beets_ 2336 


Title 9—Antmals and Animal 

Products: 

Agricultural Marketing Service: 

Milan Livestock Sales Corp., 

posting amended_ 2342 

Title 16— Commercial Practices: 

Federal Trade Commission: 

Lenoir Woodflnishing Co., Inc., 
et al., modified cease and 

desist order_ 2335 

Title 18—Conservation of Power : 

Federal Power Commission: 

Supplemental data. Gas Plant 
Instruction 2-D, Uniform 

System of Accounts_ 2335 

Title 30 —Mineral Resources: 

Bituminous Coal Division: 

Discounts, registration of dis¬ 
tributors and farmers’ co¬ 
operative organizations— 2345 
Correction of findings, etc.. 2351 
Title 31— Money and Finance: 

Treasury: 

Monetary Offices: 

Foreign exchange, etc., trans¬ 
actions; General License 
21, Netherlands Trading 

Society East, London_ 2351 

(Continued on next page) 

2335 


























2336 


FEDERAL REGISTER, Tuesday, June 25, 1940 


FEDERAIA&REGISTER 


V~u3>* * 


Published daily, except Sundays, Mondays, 
and days following legal holidays by the 
Division of the Federal Register, The National 
Archives, pursuant to the authority con¬ 
tained in the Federal Register Act, approved 
July 26, 1936 (49 Stat. 600), under regula¬ 
tions prescribed by the Administrative Com¬ 
mittee. approved by the President. 

The Administrative Committee consists of 
the Archivist or Acting Archivist, an officer 
of the Department of Justice designated by 
the Attorney General, and the Public Printer 
or Acting Public Printer. 

The daily issue of the Federal Register 
will be furnished by mail to subscribers, free 
of postage, for $1.25 per month or $12.50 per 
year; single copies 10 cents each; payable in 
advance. Remit money order payable to the 
Superintendent of Documents directly to the 
Government Printing Office, Washington, D. C. 


CONTENTS—Continued 


Title 46—Shipping: Page 

United States Maritime Com¬ 
mission: 

Subsidized vessels and con¬ 
tractors: 

Cost determination_ 2351 

Statutory capital and 
special reserve funds, 
regulations for estab¬ 
lishment, etc_ 2352 


Title 49 —Transportation and 
Railroads : 

Interstate Commerce Commis¬ 
sion: 

Explosives, etc., regulations for 

transportation_ 2358 

NOTICES 


Department of Agriculture: 

Agricultural Adjustment Ad¬ 
ministration : 

Flue-cured tobacco marketing 
quotas, referendum in¬ 
structions _ 2359 

Division of Marketing and Mar¬ 
keting Agreements: 

Chicago, Ill., Marketing Area, 
determination relative to 

handling of milk_ 2362 

Food and Drug Administration: 

Findings of fact, suggested 
regulations for definition 
and standard of: 

Fruit butter foods_ 2370 

Fruit jelly foods_ 2367 

Fruit preserve (fruit jam) 

foods_ 2369 

Rural Electrification Adminis¬ 
tration: 

Allocation of funds for loans.. 2373 

Department of the Interior: 

Bituminous Coal Division: 

Discounts or price allowances 
to distributors, publica¬ 
tion of findings, etc_ 2359 

Department of Labor: 

Wage and Hour Division: 

Oregon Feed Dealers Asso¬ 
ciation, exemption ap¬ 
plication determination_ 2379 


CONTENTS—Continued 

Federal Communications Commis¬ 
sion: 

Hearings: Page 

Meyer, George F_ 2374 

North Jersey Broadcasting 

Co., Inc_ 2374 

Federal Power Commission: 

Rehearings postponed: 

Otter Tail Power Co_ 2374 

Southern California Edison 

Co., Ltd_ 2374 

Federal Trade Commission: 

Cheshlll Mfg. Co., order appoint¬ 
ing examiner, etc- 2375 

Resistance Welder Mfg. Indus¬ 
try, hearing on proposed 

trade practice rules_ 2375 

Interstate Commerce Commission: 

Motor carrier employees, maxi¬ 
mum hours, etc., require¬ 
ments; hearing postponed— 2375 
Securities and Exchange Commis¬ 
sion: 

Central U. S. Utilities Co>, and 
NY PA NJ Utilities Co., 
withdrawal of applications 

(2 orders)_ 2376,2377 

Continental Roll & Steel Foun¬ 
dry Co., application grant¬ 
ed _ 2377 

Electric Bond and Share Co., et 

al., intervention granted_ 2376 

Kentucky Utilities Co., hearing. 2377 
Keystone Public Service Co., ap¬ 
plication approval order 


amended_ 2377 

Middle West Corp., et al., hear¬ 
ing postponement denied_ 2375 

Trustees under Pension Trust 
Agreement, General Utility 
Investors Corp., et al., with¬ 
drawal of motion_ 2376 

United Light and Power Co., et 

al., application approved_ 2376 


as markets where tobacco bought and 
sold thereon at auction, or the products 
manufactured therefrom, moves in 
commerce. 

It is hereby ordered. That, effective 30 
days from this date no tobacco shall be 
offered for sale at auction on the above- 
named markets until it shall have been 
inspected and certified by an authorized 
representative of the United States De¬ 
partment of Agriculture according to 
standards established under the Act: 
Provided, however, That the require¬ 
ment of inspection and certification 
may be suspended at such times as it is 
found impracticable to provide inspec¬ 
tion or when the quantity of tobacco 
available for inspection is insufficient to 
justify the cost of such service. No fee 
or charge shall be imposed or collected 
for the inspection and certification of 
tobacco sold or offered for sale at auc¬ 
tion on the markets designated herein 
(49 Stat., 731; 7 UJS.C., Sup. I, Chap. 
21A) 

Done at Washington, D. this 21st 
day of June 1940. Witness my hand 


and the seal of the Department of 
Agriculture. 

[seal] Grover B. Hill, 

Acting Secretary of Agriculture. 

|F. U. Doc. 40-2554; Filed, June 22. 194C; 
9:18 a. in. | 


CHAPTER HI—BUREAU OF ENTO¬ 
MOLOGY AND PLANT QUARAN¬ 
TINE 

[B.E.P.Q. 5091 

Order Modifying the Japanese Beetle 
Quarantine Regulations as to Ship¬ 
ments of Fruits and Vegetables From 
Certain Areas in Virginia 

Pursuant to the authority conferred 
upon the Chief of the Bureau of Ento¬ 
mology and Plant Quarantine by the 
second proviso of paragraph (1) of sub¬ 
section (a) of § 301.48-5, Chapter HI, 
Title 7, Code of Federal Regulations (reg¬ 
ulation 5 of the rules and regulations 
(17th revision) supplemental to Notice of 
Quarantine No. 48 on account of the 
Japanese beetle, as amended], as 
amended by the order of the Secretary of 
Agriculture dated May 22, 1940 (5 FR. 
1847 et seq.), subdivision (a) of said 
paragraph is hereby amended to read as 
follows: 

(a) No restrictions are placed on the 
interstate movement of fruits and vege¬ 
tables between October 16 and June 14, 
inclusive, except that in the case of move¬ 
ment interstate from the following areas, 
the exemption applies only during the 
period from October 16 to May 31, inclu¬ 
sive: 

Virginia .—The counties of Accomac 
and Northampton. 

The infestation in the remainder of the 
area formerly designated in subdivision 
(a) is of such a nature that it is con¬ 
sidered to be of no hazard in the spread 
of Japanese beetles through shipments 
of fruits and vegetables. Therefore, it is 
considered advisable to reduce the area 
specified in the subdivision. 

Done at Washington, D. C. f this 20th 
day of June 1940. 

Avery S. Hoyt, 
Acting Chief . 

[F. R. Doc. 40-2555; Filed. June 22, 1940; 

9:18 a. m ] 


CHAPTER VIH—SUGAR DIVISION OP 
THE AGRICULTURAL ADJUST¬ 
MENT ADMINISTRATION 

Part 802— Sugar Determinations 

determination of sugar commercially 
recoverable from sugar beets 

Pursuant to the provisions of section 
302 (a) of the Sugar Act of 1937. L H. A. 
Wallace, Secretary of Agriculture, do 
hereby make the following determination: 

l 802.11 Determination of sugar com¬ 
mercially recoverable from sugar beets. 
The amount of sugar, raw value, commer¬ 
cially recoverable from sugar beets mar¬ 
keted under that type of agreement com- 
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monly known as an "individual test 
contract” shall be deemed to be 95.5 per 
centum of the total sugar In the sugar 
beets, net weight, at the time of delivery 
to a processor; and the amount of sugar, 
raw value, commercially recoverable from 
sugar beets marketed under any other 
type of agreement shall be deemed to be 
97.3 per centum of an amount of sugar 
calculated by applying to the net weight 
of the sugar beets, at the time of de¬ 
livery to a processor, the average per¬ 
centage of sugar content in the cossettes 
of all of the sugar beets included in a 
common marketing agreement: Provided, 
hmcever. That in all cases the tests used 
to determine the sugar content are those 
tests customarily used for such purpose 
by sugar beet processors. 

This determination supersedes the de¬ 
termination entitled "Determination of 
Sugar Commercially Recoverable from 
Sugar Beets,” issued March 28, 1938. 1 
(Sec. 302, 50 Stat. 910; 7 U.S.C., Supp. V, 
1132) 

Done at Washington. D. C., this 21st 
day of June, 1940. Witness my hand 
and the seal of the Department of 
Agriculture. 

(seal! H. A. Wallace, 

Secretary of Agriculture. 

IP. R. Doc. 40-2553; Piled, June 22, 1940; 

9:18 a. m.| 


CH APTE R IX—DIVI SION OF MAR¬ 
KETING AND MARKETING AGREE¬ 
MENTS 

(Order No. 41, as amended] 

Part 941 —Order, As Amended, Regu¬ 
lating the Handling of Milk in the 
Chicago, Illinois, Marketing Area* 

Contents 

Sec. 

941.0 Findings. 

941.1 Definitions. 

941.2 Market administrator. 

941.3 Reports of handlers. 

941 4 Classification of milk. 

941.5 Minimum prices. 

941.6 Application of provisions. 

941.7 Determination of uniform prices. 

94in Payment for milk. 

941.9 Expense of administration. 

941.10 Marketing services. 

941.11 Market advisory committee. 

941.12 Effective time, suspension, or termi¬ 

nation of order. 

Whereas pursuant to the powers con¬ 
ferred upon the Secretary by Public Act 
No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricul¬ 
tural Marketing Agreement Act of 1937 
<50 Stat. 246), the Secretary of Agricul¬ 
ture of the United States tentatively ap¬ 
proved, on August 18, 1939. a marketing 
agreement and issued, effective Septem¬ 
ber 1, 1939. an order, both of which 


1 3 F.R. 656. 

"$§ 941.0 to 941.12. Inclusive, issue 
under the authority contained in 48 Sta 
«! 7 U * SC * 601 et seq. (1934); 4 

750 (1035); 50 Stat. 246 (1937), 
US.C. 601 et seq. (Supp. IV, 1938). 


regulate the handling of milk in the 
Chicago. Illinois, marketing area; and 

Whereas, the Secretary, having reason 
to believe that amendments to said tenta¬ 
tively approved marketing agreement 
and to said order would tend to effectuate 
the declared policy of said act, gave, on 
the 14th day of March 1940, notice of a 
public hearing 1 which was held at Chi¬ 
cago. Illinois, on March 20, 21, 22, and 23, 
1940. at which times and place all inter¬ 
ested parties were afforded an oppor¬ 
tunity to be heard on certain proposed 
amended provisions of the tentatively ap¬ 
proved marketing agreement and of the 
order; and 

Whereas, after such hearing, handlers 
of more than fifty percent of the volume 
of milk covered by this order, as amended, 
which is marketed within the Chicago. 
Illinois, marketing area, refused or failed 
to sign a tentatively approved marketing 
agreement, as amended, relating to the 
handling of milk in such marketing 
area; and 

Whereas the requirements of section 
8e (9) of said act have been complied 
with; and 

Whereas, the Secretary finds, upon the 
evidence introduced at the above-men¬ 
tioned public hearing, said findings being 
in addition to findings made upon the 
evidence introduced at the original hear¬ 
ing on said order and being in addition 
to the other findings and determinations 
made prior to or at the time of the 
original issuance of said order (which 
findings are hereby ratified and affirmed, 
save only as such findings are in con¬ 
flict with the findings hereinafter set 
forth): 

§ 941.0 Findings. 1. That the prices 
calculated to give milk produced for sale 
in said marketing area a purchasing 
power equivalent to the purchasing 
power of such milk, as determined pur¬ 
suant to sections 2 and 8e of said act. 
are not reasonable in view of the price 
Of feeds, the available supplies of feed, 
and other economic conditions which 
affect market supply of and demand for 
such milk, and that the minimum prices 
set forth in this order, as amended, are 
such prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; 

2. That the provisions of the order, 
as amended, requiring handlers to pay 
producers, through the producer-settle¬ 
ment fund, the difference between the 
value of milk or cream, purchased or 
received from sources other than pro¬ 
ducers or other handlers, at the Class 
IV price and the value according to its 
actual utilization by the handler, are 
incidental to and not inconsistent with 
the other provisions of the order, as 
amended, and are necessary to effectuate 
such other provisions; 

3. That the order, as amended, regu¬ 
lates the handling of milk in the same 
manner as and is applicable only to 


1 5 FE. 1068. 


handlers defined in a marketing agree¬ 
ment, as amended, upon which a hear¬ 
ing has been held; and 

4. That the issuance of this order, as 
amended, and all of its terms and condi¬ 
tions, will tend to effectuate the declared 
policy of the act: 

Now, therefore, H. A. Wallace, Secre¬ 
tary of Agriculture, pursuant to the 
powers conferred upon him by said act, 
hereby orders that such handling of 
milk in the Chicago, Illinois, marketing 
area, as is in the current of interstate 
commerce, or as directly burdens, ob¬ 
structs, or affects interstate commerce, 
shall, from the effective date hereof, be 
in compliance with the following terms 
and conditions; 

§ 941.1 Definitions —(a) Terms. The 
following terms as used herein shall 
have the following meanings: 

(1) The term "Chicago, Illinois, mar¬ 
keting area,” hereinafter called the 
"marketing area," means the territory 
lying within the corporate limits of the 
cities of Chicago and Evanston, and 
the territory lying within the corporate 
limits of the villages of Wilmette, Kenil¬ 
worth, Winnetka. Glencoe, and Oak 
Park, all in the State of Illinois. 

(2) The term "person means any in¬ 
dividual. partnership, corporation, as¬ 
sociation, or any other business unit. 

(3) The term "approved plant” means 
any plant which is approved by any 
health authority for the receiving of 
milk which may be disposed of as Class 
I milk, as defined in § 941.4, in the mar¬ 
keting area. 

(4) The term "producer” means any 
person who produces milk which is re¬ 
ceived by a handler at an approved 
plant, or who produces milk which, 
upon proof furnished satisfactory to the 
market administrator, is qualified to be 
received at such approved plant. 

(5) The term "handler” means any per¬ 
son who, on his own behalf or on behalf 
of others, purchases or receives milk from 
producers, associations of producers, other 
handlers, persons producing milk not 
qualified to be received at an approved 
plant, or persons operating an unap¬ 
proved plant, all, or a portion, of which 
milk is disposed of as Class I milk or 
Class n milk in the marketing area: and 
who, on his own behalf or on behalf of 
others, engages in such handling of milk, 
or cream therefrom, as is in the current 
of interstate commerce or which directly 
burdens, obstructs, or affects Interstate 
commerce in milk and its products. This 
definition shall be deemed to include 
any person who receives milk from pro¬ 
ducers at an approved plant from which 
no milk or cream is disposed of in the 
marketing area, and any cooperative 
association or handler with respect to 
the milk of any producer which it causes 
to be delivered to a plant from which no 
milk or cream is disposed of in the mar¬ 
keting area, for the account of such co¬ 
operative association or handler. 
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(6) The term “market administrator” 
means the agency which is described in 
§ 941.2 for the administration hereof. 

(7) The term “delivery period” means 
the current marketing period from the 
first to the last day of each month, both 
inclusive. 

(8) The term “cooperative associa¬ 
tion” means any cooperative association 
of producers which the Secretary deter¬ 
mines (a) to have its entire activities 
under the control of its members, and 
(b) to have and to be exercising full 
authority in the sale of milk of its 
members. 

(9) The term “frozen cream” means 
milk the butterfat from which is held 
in an approved cold storage warehouse 
at an average temperature below zero 
degrees Fahrenheit for 7 consecutive 
days, as shown by charts of a recording 
thermometer. 

(10) The term “act” means Public 
Act No. 10, 73d Congress, as amended 
and as reenacted and amended by the 
Agricultural Marketing Agreement Act 
of 1937. 

(11) The term “Secretary” means the 
Secretary of Agriculture of the United 
States. 

§ 941.2 Market administrator —(a) 
Selection, removal, and bond. The 
agency for the administration hereof 
shall be a market administrator who 
shall be a person selected and subject 
to removal by the Secretary. The mar¬ 
ket administrator shall, within 45 days 
following the date upon which he en¬ 
ters upon his duties, execute and de¬ 
liver to the Secretary a bond, condi¬ 
tioned upon the faithful performance 
of his duties, in an amount and with 
surety thereon satisfactory to the 
Secretary. 

(b) Compensation. The market ad¬ 
ministrator shall be entitled to such 
reasonable compensation as shall be de¬ 
termined by the Secretary. 

ic) Powers. The market administra¬ 
tor shall have the power: (1) to admin¬ 
ister the terms and provisions hereof, 
and (2) report to the Secretary com¬ 
plaints of violations of this order. 

(d) Duties . The market administra¬ 
tor, in addition to the duties hereinafter 
described, shall: 

(1) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for herein: 

(2) Submit his books and records to 
examination by the Secretary at any 
and all times; 

(3) Furnish such information and 
such verified reports as the Secretary 
may request; 

(4) Obtain a bond with reasonable 
security thereon covering each em¬ 
ployee who handles funds entrusted to 
the market administrator; 

(5) Publicly disclose, after reasonable 
notice, the name of any person who has 
not made reports pursuant to § 941.3, 
or made payments required by § 941.8; 


(6) Prepare and disseminate, for the 
benefit of producers, consumers, and 
handlers, such statistics and information 
concerning the operation hereof as do 
not reveal confidential information; 

(7) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer the terms and 
provisions hereof; and 

(8) Pay, out of the funds received pur¬ 
suant to § 941.9, the cost of his bond and 
of the bonds of such of his employees as 
handle funds entrusted to the market 
administrator, his own compensation, 
and all other expenses which will neces¬ 
sarily be incurred by him for the main¬ 
tenance and functioning of his office 
and the performance of his duties. 

(e) Announcement of prices. The 
market administrator shall compute and 
publicly announce prices as follows: 

(1) Not later than the 5th day after 
the end of each delivery period, the 
prices for all classes of milk pursuant 
to § 941.5 (a), the differentials pursuant 
to § 941.5 (b) and the Class I prices 
applicable pursuant to § 941.5 (d). 

(2) Not later than the 14th day after 
the end of each delivery period, the 
uniform price computed pursuant to 
§ 941.7 (b). 

§ 941.3 Rejwrts of handlers —(a) 
Sub7Jiission of reports. Each handler 
shall report to the market administra¬ 
tor, in the detail and on forms pre¬ 
scribed by the market administrator, as 
follows: 

(1) On or before the 7th day after 
the end of each delivery period, each 
handler who purchases or receives milk 
from associations of producers and 
other handlers, with respect to all milk 
purchased or received from such sources, 
shall submit to the market administra¬ 
tor and to the association of producers 
or handlers from whom the milk was 
purchased, a record of the utilization 
of such milk, classified pursuant to 
§ 941.4. 

(2) On or before the 10th day after 
the end of each delivery period, the 
quantity and the butterfat test of (a) 
the receipts of milk at each plant from 
producers, (b) the receipts of milk at 
each plant from other handlers, (c) the 
receipts of milk or cream from sources 
other than producers and handlers, if 
any, (d) the receipts at each plant of 
the milk produced by him. if any, and 
(e) the utilization of ail receipts of milk 
for the delivery period, 

(3) On or before the 10th day after 
the end of each delivery period, the in¬ 
formation required with respect to pro¬ 
ducer additions, producer withdrawals, 
and changes in names of farm operators. 

(4) On or before the 10th day after the 
end of each delivery period, the sale or 
disposition of milk outside the marketing 
area, pursuant to § 941.5 (d) as follows: 
(a) the amount and the utilization of 
such milk, (b) the butterfat test thereof, 
(c) the point of use, (d) the plant from 


which such milk is shipped, and (e) such 
other information with respect thereto 
as the market administrator may require. 

(5) On or before the 25th day after the 
end of each delivery period, his producer 
pay roll, which shall show for each pro¬ 
ducer (a) the total delivery of milk with 
the average butterfat test thereof, (b) 
the net amount of payment to such pro¬ 
ducer made pursuant to § 941.8, (c) any 
deductions and charges made by the han¬ 
dler, and (d) such other information 
with respect thereto as the market ad¬ 
ministrator may require. 

(b) Verification of reports and pay¬ 
ments. The market administrator shall 
verify all reports and payments of each 
handler by audit of such handler’s 
records, and of the records of any other 
handler or person upon whose disposition 
of milk such handler claims classification. 
Each handler shall keep adequate records 
of receipts and utilization of milk and 
shall, during the usual hours of business, 
make available to the market adminis¬ 
trator or his representative such records 
and facilities as will enable the market 
administrator to; 

(1) Verify the receipts and disposition 
of all milk required to be reported pur¬ 
suant to this section, and, in case of 
errors or omissions, ascertain the cor¬ 
rect figures; 

(2) Weigh, sample, and test for butter¬ 
fat content the milk received from pro¬ 
ducers and any product of milk upon 
which classification depends; and 

(3) Verify the payments to producers 
prescribed in § 941.8. 

§ 941.4 Classification of milk —(a) 
Basis of classification. All milk pur¬ 
chased or received by a handler from 
producers, associations of producers, 
and other handlers, including milk pro¬ 
duced by him, if any, and including 
milk or cream purchased or received 
from sources other than from producers 
and handlers, if any, shall be reported 
by the handler in the classes set forth 
in paragraph (b) of this section: Pro¬ 
vided, That if milk is moved from the 
plant where first received from pro¬ 
ducers to the plant of a second handler 
who has facilities for manufacturing 
milk products, such milk shall be classi¬ 
fied as Class I milk, if moved from the 
second handler's plant in the form of 
milk to the plant of another handler, 
or nonhandler, who distributes fluid 
milk, and such milk shall be classified 
as Class II milk if moved from the sec¬ 
ond handler's plant in the form of cream 
to the plant of another handler, or non¬ 
handler, who distributes fluid milk. If 
such milk is moved from the second 
handler’s plant in the form of milk or 
cream to the plant of another handler, 
or nonhandler, who does not distribute 
fluid milk, such milk or cream shall be 
reported by such second handler, ac¬ 
cording to its utilization by the receiv¬ 
ing handler or nonhandler, subject to 
verification by the market administra¬ 
tor: Provided further, That if milk is 
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moved from the plant where first re¬ 
ceived from producers to the plant of 
a second handler who does not have 
facilities for manufacturing milk prod¬ 
ucts, and if such milk is moved from the 
second handler's plant in the form of 
milk or cream to the plant of a non¬ 
handler, such milk or cream shall be 
reported by the second handler accord¬ 
ing to its utilization by the nonhandler, 
subject to verification by the market 
administrator. If such milk is moved 
to a third handler's plant, such milk 
shall be classified as Class I milk if 
moved from the third handler’s plant 
in the form of milk to the plant of sm¬ 
other handler, or nonhandler, who dis¬ 
tributes fluid milk; and such milk shall 
be classified as Class EL milk if moved 
from the third handler's plant in the 
form of cream to the plant of another 
handler, or nonhandler, who distributes 
fluid milk. If such milk is moved from 
the third handler's plant, in the form 
of milk or cream to the plant of an¬ 
other handler, or nonhandler, who does 
not distribute fluid milk, such milk or 
cream shall be reported by such third 
handler according to its utilization by 
the receiving handler or nonhandler, 
subject to verification by the market 
administrator. 

(b) Classes of utilization . Subject to 
the conditions set forth in paragraph 
(a) of this section, the classes of utili¬ 
zation of milk shall be as follows: 

(1) Class I milk shall be all milk dis¬ 
posed of in the form of fluid milk, ex¬ 
cept such milk as is used for purposes 
for which no approval by health author¬ 
ities in the marketing area is necessary, 
and all milk not accounted for as Class 
II milk, Class in milk, or Class IV milk. 

(2) Class n milk shall be all milk, ex¬ 
cept skim milk, disposed of in the form 
of flavored milk and flavored milk 
drinks, and all milk, the butterfat from 
which is disposed of in the form of 
cream, sweet or sour, cottage cheese, 
buttermilk, frozen cream, ice cream, and 
ice cream mix. 

(3) Class m milk shall be all milk 
the butterfat from which is used to pro¬ 
duce a milk product other than one of 
those specified in Class n and Class IV, 
and all milk disposed of for those pur¬ 
poses for which no approval by health 
authorities in the marketing area is 
necessary. 

‘ 4) Class IV milk shall be all milk the 
butterfat from which is used to produce 
butter and cheese, except cottage cheese, 
and all milk accounted for as actual 
plant shrinkage: Provided , That such 
plant shrinkage shall not exceed 2 per¬ 
cent of the total receipts of milk from 
producers. Any handler whose report 
claimed the original classification of milk 
in this class shall be liable under the pro¬ 
visions of § 941.8 (g) for the difference 
between the Class IV and Class n prices 
for the delivery period in which the Class 
IV classification was claimed on any such 
nnlk, if the butterfat used in the pro¬ 


duction of butter is subsequently used in 
the production of ice cream or ice cream 
mix. v 

(c) Responsibility of handlers in estab¬ 
lishing the classification of milk . In 
establishing the classification of milk as 
required in paragraph (b) of this section, 
the responsibilities of handlers in estab¬ 
lishing the classification of milk received 
by them shall be as follows: 

(1) In establishing the classification of 
any milk received by a handler from 
producers, the burden rests upon the 
handler who receives the milk from pro¬ 
ducers to account for the milk and to 
prove to the market administrator that 
such milk should not be classified as 
Class I milk. 

(2) With respect to milk, or skimmed 
milk, disposed of to another handler, the 
burden rests upon the handler who pur¬ 
chased the milk from producers to ac¬ 
count for the milk, or skimmed milk, and 
to prove to the market administrator 
that such milk, or skimmed milk, should 
not be classified as Class I milk: Provided, 
That if verification by the market ad¬ 
ministrator discloses a higher utilization 
than that reported pursuant to § 941.3 
(a) (1) for milk purchased by a handler 
from a cooperative *kssociation, the mar¬ 
ket administrator shall notify the pur¬ 
chasing handler and such handler shall 
pay to such cooperative association, with¬ 
in 5 days after notification by the mar¬ 
ket administrator, the difference in value 
of such milk as verified by the market ad¬ 
ministrator and as reported by such 
handler pursuant to § 941.3 (a) (1). 

(d) Computation of milk in each class. 
For each delivery period, each handler 
shall compute, in the manner and on 
forms prescribed by the market adminis¬ 
trator, the amount of milk in each class, 
as defined in paragraph (b) of this sec¬ 
tion, as follows: 

(1) Determine the total pounds of milk 
(a) received from producers, (b) pro¬ 
duced by him. if any, (c) received from 
other handlers, if any, (d) received from 
other sources, if any, and (e) add to¬ 
gether the resulting amounts. 

(2) Determine the total pounds of but¬ 
terfat received as follows: (a) multiply 
the weight of the milk received from pro¬ 
ducers by its average butterfat test, (b) 
multiply the weight of the milk produced 
by him, if any, by its average butterfat 
test, (c) multiply the weight of the milk 
received from other handlers, if any. by 
its average butterfat test, (d) multiply 
the weight of the milk received from 
other sources, if any. by its average but¬ 
terfat test, and (e) add together the re¬ 
sulting amounts. 

(3) Determine the total pounds of milk 
in Class I as follows: (a) convert to 
quarts the quantity of milk disposed of 
in the form of milk, except such milk as 
is used for purposes for which no ap¬ 
proval by health authorities in the mar¬ 
keting area is necessary, and multiply by 
2.15, (b) multiply the result by the aver¬ 


age butterfat test of such milk, and (c) 
if the quantity of butterfat so computed 
when added to the pounds of butterfat in 
Class n milk. Class in milk, and Class IV 
milk, computed pursuant to subpara¬ 
graphs (4) (b), (5) (b), and (6) (c) of 
this paragraph, is less than the total 
pounds of butterfat received, computed in 
accordance with subparagraph (2) of this 
paragraph, an amount equal to the 
difference shall be divided by 3.5 percent 
and added to the quantity of milk deter¬ 
mined pursuant to (a) of this subpara¬ 
graph. 

(4) Determine the total pounds of milk 
in Class n as follows: (a) multiply the 
actual weight of each of the several prod¬ 
ucts of Class n milk by its average but¬ 
terfat test, (b) add together the result¬ 
ing amounts, and (c) divide the result 
obtained in (b) of this subparagraph by 
3.5 percent. 

(5) Determine the total pounds of 
milk in Class III as follows: (a) multi¬ 
ply the actual weight of each of the sev¬ 
eral products of Class m milk, includ¬ 
ing all milk disposed of for those pur¬ 
poses for which no approval by health 
authorities in the marketing area is 
necessary, by its average butterfat test, 
(b) add together the resulting amounts, 
and (c) divide the result obtained in (b) 
of this subparagraph by 3.5 percent. 

(6) Determine the total pounds of 
milk in Class IV as follows: (a) multi¬ 
ply the actual weight of each of the sev¬ 
eral products of Class IV milk by its 
average butterfat test, (b) add together 
the resulting amounts, (c) subtract the 
total pounds of butterfat in Class I milk. 
Class EL milk, and Class III milk, com¬ 
puted pursuant to subparagraphs (3) 
(b), (4) (b), and (5) (b) of this para¬ 
graph. and the total pounds of butterfat 
computed pursuant to (b) of this sub- 
paragraph, from the total pounds of but¬ 
terfat computed pursuant to subpara¬ 
graph (2) of this paragraph, which re¬ 
sulting quantity shall be allowed as plant 
shrinkage for the purposes of this para¬ 
graph (but in no event shall such plant 
shrinkage allowance exceed 2 percent of 
the total receipts of butterfat from pro¬ 
ducers by the handler) and shall be 
added to the result obtained in (b) of 
this subparagraph, and (d) divide the 
result obtained in (c) of this subpara¬ 
graph by 3.5 percent. 

(7) Determine the classification of 
milk received from producers as follows: 

(i) Subtract pro rata out of each class 
the quantity of milk received from the 
handler’s own farm. 

<ii) Subtract from the total pounds of 
milk in each class the total pounds of 
milk which were received from other han¬ 
dlers and used in such class. 

(ill) Subtract from the total pounds of 
milk in each class the total pounds of 
milk which were received from sources 
other than producers and handlers and 
used in such class. 

(iv) Except as set forth in paragraph 

(e) of this section, the result shall be 
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known as the “net pooled milk” in each 
class. 

<e) Reconciliation of utilization of 
milk by classes with receipts of milk from 
producers. (1) If the total utilization of 
milk in the various classes for any han¬ 
dler, as computed pursuant to paragraph 
(d> of this section, is less than the re¬ 
ceipts of milk from producers, the mar¬ 
ket administrator shall increase the to¬ 
tal pounds of milk in Class IV for such 
handler by an amount equal to the dif¬ 
ference between the receipts of milk from 
producers and the total utilization of 
milk by classes for such handler, which 
result shall be known as the “net pooled 
milk” in each class. 

(2) If the total utilization of milk in 
the various classes for any handler, as 
computed pursuant to paragraph (d) of 
this section, is greater than the receipts 
of milk from producers, the market ad¬ 
ministrator shall decrease the total 
pounds of milk in Class IV for such han¬ 
dler by an amount equal to the difference 
between the receipts of milk from pro¬ 
ducers and the total utilization of milk 
by classes for such handler, which re¬ 
sult shall be known as the “net pooled 
milk” in each class. 

§ 941.5 Minimum prices —(a) Class 
prices. (1) Except as set forth in para¬ 
graph (d) of this section and subject to 
the differentials set forth in paragraphs 

(b) and (c) of this section, each handler 
shall pay, at the time and in the manner 
set forth in § 941.8, for milk purchased 
or received by such handler at any plant 
located not more than 70 miles by rail or 
highway, whichever is the shortest, from 
the City Hall in Chicago, not less than 
the prices set forth in this paragraph. 
Any handler who purchases or receives, 
during any delivery period, milk from a 
cooperative association which is also a 
handler shall, on or before the 15th day 
after the end of the delivery period, pay 
such cooperative association in full for 
such milk at not less than the minimum 
class prices, with appropriate differen¬ 
tials, applicable pursuant to this section. 

(2) Class I milk—Add to the price per 
hundredweight for milk of 3.5 percent 
butterfat contept computed pursuant to 
the formula set forth in section 1 of 
article VI of the marketing agreement for 
evaporated milk issued by the Secretary 
on May 31, 1935, or the last amendment 
thereto, if any, 70 cents per hundred¬ 
weight for the months of July, August, 
September, October, and November; 55 
cents per hundredweight for the months 
of December, January, February, March, 
and April; and 45 cents per hundred¬ 
weight for the months of May and June: 
Provided. That with respect to Class I 
milk disposed of under a program ap¬ 
proved by the Secretary for the sale or 
disposition of milk to low-income con¬ 
sumers, including persons on relief, the 
price shall be $1,395 per hundredweight 
during delivery periods prior to July 1, 
1940, and thereafter $1.63 per hundred¬ 
weight. 


(3) Class n milk—Add to the price 
per hundredweight for milk of 3.5 percent 
butterfat content computed pursuant to 
the formula set forth in section 1 of 
article VI of the marketing agreement 
for evaporated milk issued by the Secre¬ 
tary on May 31, 1935, or the last amend¬ 
ment thereto, if any, 32 cents per hun¬ 
dredweight for the months of July, Au¬ 
gust, September, October, and November; 
25 cents per hundredweight for the 
months of December, January, February, 
March, and April; and 20 cents per hun¬ 
dredweight for the months of May and 
June. 

(4) Class HI milk—The price per hun¬ 
dredweight for milk containing 3.5 per¬ 
cent butterfat during each delivery period 
shall be the average, computed by the 
market administrator, of prices, as re¬ 
ported to the United States Department 
of Agriculture, paid during such delivery 
period to farmers at each of the evapo¬ 
rated milk plants where milk is pur¬ 
chased for evaporating purposes at places 
listed in this subparagraph and for which 
prices are reported, but in no event shall 
such price be less than the price com¬ 
puted pursuant to the formula set forth 
in section 1 of article VI of the marketing 
agreement for evaporated milk issued by 
the Secretary on May 31, 1935, or the 
last amendment thereto. 

Location of evaporated milk plants . 
Mt. Pleasant, Mich.; Sparta, Mich.; Hud¬ 
son, Mich.; Wayland, Mich.; Coopers- 
ville, Mich.; Greenville, Wis.; Black 
Creek, Wis.; OrfordviUe, Wis.; Chilton, 
Wis.; Berlin, Wis.; Richland Center, 
Wis.; Oconomowoc, Wis.; Jefferson, Wis.; 
New Glarus, Wis.; Belleville, Wis.; New 
London. Wis.; Manitowoc, Wis.; West 
Bend, Wis. 

(5) Class TV milk—Multiply by 3.5 the 
average price per pound of 92-score but¬ 
ter at wholesale in the Chicago market, 
as reported by the United States Depart¬ 
ment of Agriculture for the delivery pe¬ 
riod during which such milk was received, 
and add 20 percent. 

(6) In the event the marketing agree¬ 
ment for evaporated milk, issued by the 
Secretary on May 31, 1935, is suspended 
or terminated, the formula price to be 
used in determining the price for Class 
I milk, Class H milk, and Class HI milk, 
in lieu of the formula set forth in section 
1 of article VI of the said marketing 
agreement, shall be calculated by the 
market administrator as follows: multi¬ 
ply by 3.5 the average price per pound 
of 92-score butter at wholesale in the 
Chicago market as reported by the United 
States Department of Agriculture for the 
delivery period during which such milk 
was received, and add 30 percent. 

(b) Butterfat differential to handlers . 
If any handler has purchased or received 
milk from producers containing more or 
less than 3.5 percent butterfat, such han¬ 
dler shall add or deduct, per hundred¬ 
weight of t milk, for each one-tenth of 1 
percent butterfat above or below 3.5 per¬ 
cent, an amount equal to the Class IV 


price computed pursuant to paragraph 
(a) of this section, divided by 35. 

(c) Location adjustments to handlers. 
(1) With respect to milk purchased or re¬ 
ceived from producers at a plant located 
more than 70 miles by rail or highway, 
whichever is the shorter, from the City 
Hall in Chicago, which is classified as 
Class I milk or Class H milk, there shall 
be deducted 2 cents per hundredweight 
and l / 4 cent per hundredweight, respec¬ 
tively, for each additional 15 miles or 
part thereof that such plant is located 
in excess of 70 miles from the City Hall 
in Chicago: Provided, That if any han¬ 
dler can prove to the market adminis¬ 
trator that the 1. c. 1. freight rate, ap¬ 
proved by the Interstate Commerce 
Commission, or the State authorities 
having the power to fix intrastate rail 
rates, for the movement of cream in 40- 
quart cans from the shipping point for 
the plant where such milk is received 
from producers to the marketing area, is 
greater than !4 cent per hundredweight 
of milk, such actual freight rate shall be 
allowed such handler on Class H milk, 
but in no case shall such rate exceed V 2 
cent per hundredweight of rhilk. There 
shall be no location adjustment to han¬ 
dlers with respect to Class in milk or 
Class IV milk. 

(2) For purposes of this paragraph. 
Class I milk shall be considered to be that 
milk purchased or received from pro¬ 
ducers at plants located nearest to the 
marketing area from which whole milk 
is shipped to the marketing area: Pro - 
vided, That when actual shipments of 
milk to the marketing area by any han¬ 
dler are shown to be in excess of such 
handler’s Class I milk, the location ad¬ 
justments on Class I milk as provided 
in this section shall be applied to such 
milk, up to and including 105 percent of 
such handler’s Class I milk. Class II 
milk shall be considered to be that milk 
purchased or received from producers at 
plants located nearest to the marketing 
area, after accounting for Class I milk, 
from which whole milk or cream is 
shipped to the marketing area. 

(d) Sales outside the marketing area 
The price to.be paid by a handler for 
Class I milk disposed of outside the mar¬ 
keting area, in lieu of the price otherwise 
applicable pursuant to this section, shall 
be the price, as ascertained by the market 
administrator, which is being paid in the 
market where such milk is disposed of, 
for milk of equivalent use: Provided, That 
in the event such Class I milk is disposed 
of outside the 70-mile zone, such price as 
ascertained by the market administrator 
shall be adjusted by an amount equal to 
the carload freight rate approved by the 
Interstate Commerce Commission for the 
movement of milk in 40-quart cans from 
the shipping point for the plant where 
such milk is received from producers to 
the railroad delivery point serving the 
market where such milk is utilized as 
Class I milk. 
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5 941.6 Application of provisions —(a) 
Handlers who are also producers. (1) 

No provision hereof shall apply to a 
handler who is also a producer and who 
purchases or receives no milk from pro¬ 
ducers or an association of producers, ex¬ 
cept that such handler shall make reports 
to the market administrator at such time 
and in such manner as the market admin¬ 
istrator may request. 

(2) The market administrator, in com¬ 
puting the value of milk for any handler 
pursuant to § 941.7, shall consider as Class 
IV milk any milk or cream received in 
bulk by such handler from a handler who 
distributes a part of his own production. 
If the receiving handler disposes of such 
milk or cream for other than Class IV 
purposes, such handler shall pay to pro¬ 
ducers, through the producer-settlement 
fund, the difference between (a) the value 
of such milk or cream at the Class IV 
price and (b) the value according to its 
actual utilization by the handler. 

<b) Payment for milk received from 
sources other than from producers or 
other handlers. If any handler has pur¬ 
chased or received milk or cream from 
sources other than producers or other 
handlers, the market administrator, in 
computing the value of milk for such 
handler pursuant to § 941.7, shall con¬ 
sider such milk or cream as Class IV milk. 
If the receiving handler uses such milk or 
cream for other than Class IV purposes, 
such handler shall pay to producers, 
through the producer-settlement fund, 
the difference between (a) the value of 
such milk or cream at the Class IV price 
and (b) the value according to its actual 
utilization by the handler. This provision 
shall not apply to a handler who pur¬ 
chases or receives milk or cream from 
sources other than producers or handlers, 
if such handler can prove to the market 
administrator that such milk or cream 
was used for purposes which did not vio¬ 
late any regulations issued by the various 
health authorities in the marketing area. 

(c) Payment for milk shown as in¬ 
ventories of frozen cream held on effec¬ 
tive date of this amended order. If any 
handler has purchased or received milk 
from producers, or associations of pro¬ 
ducers, prior to the effective date of this 
amended order, the butterfat from which 
is on hand, on the effective date of this 
amended order, at a plant in the form 
of frozen cream, or cream which is sub¬ 
sequently so handled as to be classified 
as frozen cream, and such butterfat is 
finally disposed of in the manufacture of 
a product classified as Class U milk, such 
handler shall pay to producers, through 
the producer-settlement fund, the differ¬ 
ence between the Class m price in effect 
for the delivery period during which the 
milk was received from producers and 
the price computed as follows: Add 20 
cents to the price computed pursuant to 
the formula set forth in section 1 of 
aiticle VI of the marketing agreement 
for evaporated milk, issued by the Sec¬ 
retary on May 31, 1935. for the delivery 
period during which the milk was re¬ 


ceived from producers. The market ad¬ 
ministrator or his representative shall at 
all times have access to the necessary 
records to determine the physical pres¬ 
ence of the cream and the temperature 
of the room where stored. 

§ 941.7 Determination of uniform 
price —(a) Net pool obligation of han¬ 
dlers . Subject to the provisions of 
5 941.6, the net pool obligation of each 
handler for milk received from producers 
during each delivery period shall be a 
sum of money computed for such de¬ 
livery period as follows: 

(1) Multiply the “net pooled milk” in 
each class, computed pursuant to § 941.4, 
by the class price, with appropriate dif¬ 
ferentials applicable pursuant to § 941.5 
(b), (c), and (d), and add together the 
resulting values; 

(2) Deduct, if the average butterfat 
content of all milk received from pro¬ 
ducers is in excess of 3.5 percent, and 
add, if the average butterfat content of 
all milk received from producers is less 
than 3.5 percent, the total value of the 
butterfat differential applicable pursuant 
to § 941.8 (c). 

(b) Computation of the uniform price. 
The market administrator shall com¬ 
pute . the uniform price per hundred¬ 
weight of milk for each delivery period 
in the following manner: 

(1) Combine into one total the net 

pool obligations of all handlers, com¬ 
puted pursuant to paragraph (a) of this 
section, who made the reports pursuant 
to § 941.3 (a) (2) for such delivery 

period; 

(2) Add the amount of the location 
differentials applicable pursuant to 
§ 941.8 (b); 

(3) Add the amount of cash balance 
in the producer-settlement fund; 

(4) Divide the result by the total quan¬ 
tity of net pooled milk of all handlers 
whose reports are included in this com¬ 
putation; and 

(5) Subtract not less than 4 cents nor 
more than 5 cents to provide against the 
contingency of errors in reports and pay¬ 
ments or of delinquencies in payments by 
handlers. The result shall be known as 
the uniform price for milk containing 3.5 
percent butterfat received from producers 
at plants located within the 70-mile zone. 

§ 941.8 Payment for milk —(a) Time 
and method of payment. On or before 
the 18th day after the end of each deliv¬ 
ery period each handler shall pay each 
producer, for milk purchaser or received 
during the delivery period, an amount of 
money representing not less than the total 
value of such milk, at the uniform price 
per hundredweight, computed pursuant to 
§ 941.7 (b) and subject to the location 
adjustments and butterfat differential 
set forth in this section. 

(b) Location adjustments to producers. 
In making payments to producers pursu¬ 
ant to paragraph (a) of this section, 
handlers shall deduct with respect to all 
milk purchased or received from produc¬ 


ers at a plant located more than 70 miles 
by rail or highway, whichever is the short¬ 
est, from the City Hall in Chicago, the 
amount specified as follows: 

Cents per curt. 

Within 71 to 85 miles.. 2 

Within 88 to 100 miles__ 4 

Within 101 to 116 mUes_ 6 

Within 116 to 130 miles_ 8 

Within 131 to 146 miles_ 10 

Within 146 to 160 miles_ 12 

Within 161 to 175 miles_ 14 

For each 15 miles or part thereof beyond 175 
miles from the City Hall In Chicago, an addi¬ 
tional cent per cwt. 

(c) Butterfat differential to producers. 
The uniform price paid to producers shall 
be plus or minus, as the case may be, 4 
cents per hundredweight for each one- 
tenth of 1 percent above or below 3.5 per¬ 
cent average butterfat content of milk 
delivered by any producer during any 
delivery period. 

(d) Producer-settlement fund. The 
market administrator shall establish and 
maintain a separate fund known as “the 
producer-settlement fund” into which he 
shall deposit all payments made by han¬ 
dlers pursuant to paragraphs (e) and 
fg) and out of which he shall make all 
payments to handlers pursuant to para¬ 
graphs (f) and (g) of this section: Pro¬ 
vided. That the market administrator 
shall offset any such payment due to any 
handler against payments due from such 
handler. Immediately after computing 
the uniform price for each delivery pe¬ 
riod, the market administrator shall 
compute the amount by which each han¬ 
dler’s net pool obligation, including the 
payments to producers which are re¬ 
quired to be made pursuant to §941.6, 
is greater or less than the sum obtained 
by multiplying such handler’s net pooled 
milk by the uniform price and shall enter 
such amount on each handler’s account 
as such handler’s pool debit or pool credit, 
as the case may be, and render such han¬ 
dler a transcript of his account. 

(e) Payments to the producer-settle¬ 
ment fund. On or before the 16th day 
after the end of each delivery period each 
handler shall make full payment to the 
market administrator of any pool debit 
balance shown on the account rendered, 
pursuant to paragraph (d) of this sec¬ 
tion, for the preceding delivery period. 

(f) Payments out of the producer-set¬ 
tlement fund. On or before the 17th day 
after the end of each delivery period, the 
market administrator shall pay to each 
handler the pool credit balance shown on 
the account rendered, pursuant to para¬ 
graph (d) of this section, if any. for the 
preceding delivery period, less any unpaid 
obligations of the handler. If at such 
time the balance in the producer-settle¬ 
ment fund is insufficient to make all pay¬ 
ments pursuant to this paragraph, the 
market administrator shall reduce uni¬ 
formly such payments and shall complete 
such payments as soon as the necessary 
funds are available. No handler who. on 
the 18th day after the end of each deliv¬ 
ery period, has not received the balance 
of the payment due him from the market 
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administrator shall be deemed to be in 
violation of paragraph (a) of this section 
if he reduces his total payments uni¬ 
formly to all producers by not more than 
the amount of the reduction in payment 
from the producer-settlement fund. 

(g) Adjustments of errors in payments . 
Whenever verification by the market ad¬ 
ministrator of reports or payments of any 
handler discloses errors made in pay¬ 
ments to the producer-settlement fund 
pursuant to paragraph (d) of this section, 
the market administrator shall promptly 
bill such handler for any unpaid amount 
and such handler shall, within 5 days, 
make payment to the market administra¬ 
tor of the amount so billed. Whenever 
verification discloses that payment is due 
from the market administrator to any 
handler, pursuant to paragraph (d) of 
this section, the market administrator 
shall, within 5 days, make such payment 
to such handler. Whenever verification 
by the market administrator of the pay¬ 
ment by a handler to any producer, for 
milk purchased or received by such han¬ 
dler, discloses payment to such producer 
of less than is required by this section, the 
handler shall make up such payment to 
the producer not later than the time of 
making payment to producers next fol¬ 
lowing such disclosure. 

§ 941.9 Expense of administration — 

(a) Payments by handlers. As his pro¬ 
rata share of the expense of the admin¬ 
istration hereof each handler, except 
those handlers exempt from the provi¬ 
sions hereof as set forth in § 941.6 (a), 
shall pay to the market administrator, 
on or before the 18th day after the end 
of each delivery period, a sum not ex¬ 
ceeding 2 cents per hundredweight with 
respect to all milk purchased or received 
by him during such delivery period from 
producers, from sources other than pro¬ 
ducers, or from other handlers, or pro¬ 
duced by him. the exact sum to be de¬ 
termined by the market administrator, 
subject to review by the Secretary: Pro¬ 
vided, That each handler which is a co¬ 
operative association shall pay such pro¬ 
rata share of expense of administration 
only on that milk of producers actually 
received at a plant of such cooperative 
association, or caused to be delivered by 
such cooperative association to a plant 
from which no milk or cream is disposed 
of in the marketing area. 

(b) Suits by market administrator. 
The market administrator may maintain 
a suit in his own name against any 
handler for the collection of such han¬ 
dler’s pro-rata share of expense set forth 
in this section. 

§941.10 Marketing services —(a) Mar¬ 
keting service deduction. In making 
payments to producers pursuant to 
§ 941.8, each handler, with respect to all 
milk received from each producer during 
each delivery period, at a plant not oper¬ 
ated by a cooperative association of which 
such producer is a member, shall, except 
as set forth in paragraph (b) of this sec¬ 
tion, deduct 3 cents per hundredweight, 
or such lesser amount as the market ad¬ 
ministrator shall determine to be suffi¬ 


cient, such determination to be subject 
to review by the Secretary, and shall, on 
or before the 18th day after the end of 
such delivery period, pay such deductions 
to the market administrator. Such 
moneys shall be expended by the market 
administrator for verification of weights, 
samples, and tests of milk received from 
such producers and in providing for mar¬ 
ket information to such producers. The 
market administrator may contract with 
an association or associations of pro¬ 
ducers for the furnishing of the whole or 
any part of such services to, or with re¬ 
spect to the milk received from, such 
producers. 

(b) Marketing service deductions with 
respect to members of a producers' coop¬ 
erative association. In the case of pro¬ 
ducers whose milk is received at a plant 
not operated by a cooperative association 
of which such producers are members 
and for whom a cooperative association 
is actually performing the services set 
forth in paragraph (a) of this section, 
each handler shall, in lieu of the deduc¬ 
tions specified in paragraph <a) of this 
section, make such deductions from pay¬ 
ments made pursuant to § 941.8 as may 
be authorized by such producers, and pay 
over on or before the 18th day after the 
end of each delivery period such deduc¬ 
tions to the associations rendering such 
service of which such producers are 
members. 

§ 941.11 Market advisory committee. 
(a) Subsequent to the effective date 
hereof, the market administrator may se¬ 
lect a representative committee of the in¬ 
dustry for purposes (1) of recommenda¬ 
tion of amendments to this order, and 
(2) for conference, counsel, and advice. 

§ 941.12 Effective time, suspension, or 
termination of order —(a) Effective time. 
The provisions hereof, or any amendment 
hereto, shall become effective at such 
time as the Secretary may declare and 
shall continue in force until suspended, 
or terminated, pursuant to paragraph (b) 
of this section. 

(b) Suspension or termination of or¬ 
der. The Secretary may suspend or ter¬ 
minate this order or any provision hereof 
whenever he finds that this order or any 
provision hereof obstructs or does not 
tend to effectuate the declared policy of 
the act. This order shall, in any event, 
terminate whenever the provisions of the 
act authorizing it cease to be in effect. 

(c) Continuing power and duty of the 
market administrator. If upon the 
suspension or termination of any or all 
provisions hereof, there are any obliga¬ 
tions arising hereunder, the final accrual 
or ascertainment of which requires fur¬ 
ther acts by any handler, by the market 
administrator, or by any other person, 
the power and duty to perform such 
further acts shall continue notwithstand¬ 
ing such suspension or termination: 
Provided, That any such acts required to 
be performed by the market administra¬ 
tor shall, if the Secretary so directs, be 
performed by such other person, persons, 
or agency as the Secretary may designate. 


(1) The market administrator, or such 
other person as the Secretary may desig¬ 
nate, shall (a) continue in such capacity 
until removed by the Secretary, (b) from 
time to time account for all receipts and 
disbursements, and when so directed by 
the Secretary deliver all funds on hand, 
together with the books and records of the 
market administrator or such person, to 
such person as the Secretary shall direct, 
and (c) if so directed by the Secretary 
execute such assignments or other instru¬ 
ments necessary or appropriate to vest 
in such person full title to all funds, prop¬ 
erty. and claims vested in the market ad¬ 
ministrator or such person pursuant 
thereto. 

( d) Liquidation after suspension or ter¬ 
mination. Upon the suspension or termi¬ 
nation of any or all provisions hereof the 
market administrator, or such person as 
the Secretary may designate, shall, if so 
directed by the Secretary, liquidate the 
business of the market administrator’s 
office and dispose of all funds and prop¬ 
erty then in his possession or under his 
control, together with claims for any 
funds which are unpaid or owing at the 
time of such suspension or termination. 
Any funds collected pursuant to the pro¬ 
visions hereof, over and above the 
amounts necessary to meet outstanding 
obligations and the expenses necessarily 
incurred by the market administrator or 
such person in liquidating and distribut¬ 
ing such funds, shall be distributed to the 
contributing handlers and producers in 
an equitable manner. 

Now, therefore, H. A. Wallace, Secre¬ 
tary of Agriculture, acting under the pro¬ 
visions of Public Act No. 10, 73d Congress, 
as amended and as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937, for the pur¬ 
poses and within the limitations therein 
contained and not otherwise, hereby 
executes and issues in duplicate this or¬ 
der, as amended, under his hand and the 
official seal of the Department of Agri¬ 
culture, in the city of Washington, Dis¬ 
trict of Columbia, on this 21st day of 
June 1940, and declares this order, as 
amended, to be effective on and after 
the 1st day of July 1940. 

[seal] h. A. Wallace. 

Secretary of Agriculture. 

(F. R. Doc. 40-2549; Filed, June 21, 1940; 

11:52 a. m.l 


TITLE 9—ANIMALS AND ANIMAL 
PRODUCTS 

CHAPTER H—AGRICULTURAL 
MARKETING SERVICE 

Amendment to Posting of Milan Live¬ 
stock Sales Corporation 1 

June 21, 1940. 

Whereas in accordance with the pro¬ 
visions of section 301 of title HI and sec- 

1 Modifies list posted stockyards 9 CFR 
204.1. 
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tion 302 (a) and (b) of an Act of Con¬ 
gress entitled “An Act to regulate 
interstate and foreign commerce in live¬ 
stock, livestock products, dairy products, 
poultry, poultry products, and eggs, and 
for other purposes,” approved August 15. 
1921, the Secretary of Agriculture posted 
the stockyard known as the Milan Live¬ 
stock Sales Corporation,* Spokane, Wash¬ 
ington, as being subject to the provisions 
of said Act; and 

Whereas it now appears that since the 
date of posting there has been a change 
in the operator of the stockyard posted 
es the Milan Livestock Sales Corporation, 
Spokane, Washington, and that such 
stockyard is now being operated by the 
Stockmen's Commission Company as the 
Inland Empire Stockyards, Spokane, 
Washington: 

Therefore, it is ordered. That the no¬ 
tice of the posting of the Milan Livestock 
Sales Corporation, Spokane, Washington, 
be and hereby is amended to show that 
the correct name of said stockyard is the 
Inland Empire Stockyards, Spokane, 
Washington. 

[seal] Grover B. Hill, 

Assistant Secretary of Agriculture. 

(P. R. Doc. 40-2561: Piled, June 22, 1940; 

11:47 a. m.] 


TITLE 16—COMMERCIAL PRACTICES 

CHAPTER I—FEDERAL TRADE 
COMMISSION 
[Docket No. 4048] 

In the Matter of Lenoir Woodfinishing 
Company, Inc., et al. 

§ 3.15 (a) (1) Bribing customers* em¬ 
ployees — To influence employers — Em¬ 
ployees of private concerns: § 3.15 (b) 
Bribing customers* employees—To pur¬ 
chase or push donor's goods. Giving 
sums of money or other things of value, 
on the part of respondent company and 
respondent individual, and their repre¬ 
sentatives, etc., and in connection with 
offer, etc., in commerce, of their paints, 
varnishes, stains, thinners, sealers or 
other woodfinishing products, to officials 
or employees of respondents* customers 
or prospective customers, without the 
knowledge or consent of said customers, 
for the purpose of inducing said officials 
or employees to purchase respondents* 
woodfinishing materials for use by their 
employers, or to recommend the pur¬ 
chase of the same by their employers, 
or as payments to said officials or em¬ 
ployees for having induced the purchase 
or recommended the use of respondents’ 
products by their employers, prohibited. 
(Sec. 5, 38 Stat. 719, as amended by Sec. 
3’5 2 Stat. 112; 15 U.S.C., Supp. IV, sec. 
45b) [Modified cease and desist order, 

*4 FR. 2758. 

No. 123-2 


Lenoir Woodfinishing Company, Inc., et 
aL, Docket 4048, June 18, 1940] 

In the Matter or Lenoir Woodfinishing 

Company, Inc., and Arthur G. Spencer, 

Individually, and Trading as Lenoir 

Solvent Company 

modified order to cease and desist 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
18th day of June. A. D. 1940. 

This proceeding having been heard 
by the Federal Trade Commission upon 
the motion of the Commission’s Chief 
Counsel that the order to cease and de¬ 
sist issued herein on April 17, 1940, 1 be 
modified in certain respects specifically 
detailed in said motion, and it appearing 
that on May 23, 1940, the Commission 
ordered the respondents herein, within 
ten days from the service upon them of a 
copy of said motion, to show cause why 
the order to cease and desist heretofore 
entered should not be modified as speci¬ 
fied in said motion, and it further ap¬ 
pearing that a copy of said order to 
show cause and said motion was served 
on the respondents herein on May 25 and 
27. 1940, respectively, and it further ap¬ 
pearing that respondents have failed to 
show cause within the ten-day period 
provided for why the motion of the Com¬ 
mission’s Chief Counsel should not be 
granted, and the Commission having duly 
considered the matter, and being now 
fully advised in the premises; 

It is ordered , That the respondents, 
Lenoir Woodfinishing Company. Inc., its 
officers, and Arthur G. Spencer, individu¬ 
ally and trading as Lenoir Solvent Com¬ 
pany. and their representatives, agents 
and employees, directly or through any 
corporate of other device, in connection 
with the offering for sale, sale and dis¬ 
tribution of their paints, varnishes, 
stains, thinners, sealers and other wood 
finishing products, in commerce, as com¬ 
merce is defined in the Federal Trade 
Commission Act, do cease and desist from 
giving, or offering to give, sums of money 
or other things of value to officials or 
employees of respondents* customers or 
prospective customers, without the 
knowledge or consent of said customers, 
for the purpose of inducing said officials 
or employees to purchase respondents’ 
wood finishing materials for use by their 
employers or to recommend the purchase 
of the same by their employers, or as pay¬ 
ments to said officials or employees for 
having induced the purchase or recom¬ 
mended the use of respondents* prod¬ 
ucts by their employers. 

It is further ordered, That the respond¬ 
ents shall within sixty (60) days after 
service upon them of this modified order, 
file with the Commission a report in writ¬ 


1 5 FJtt. 1596. 


ing setting forth in detail the manner and 
form in which they have complied with 
this modified order. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary . 

[F. R. Doc. 40-2572; Filed, June 24, 1940; 
11:09 a. m.J 


TITLE 18—CONSERVATION OF 
POWER 

CHAPTER I—FEDERAL POWER 
COMMISSION 

[Order No. 73] 

Part 160— Miscellaneous Accounting 
Orders 

SUBMISSION OF SUPPLEMENTAL DATA IN CON¬ 
NECTION WITH GAS PLANT INSTRUCTION 

2—D OF THE UNIFORM SYSTEM OF AC¬ 
COUNTS UNDER THE NATURAL GAS ACT 

April 9, 1940. 

Commissioners; Leland Olds, Chair¬ 
man; Claude L. Draper, John W. Scott, 
Clyde L. Seavey. Basil Manley, not par¬ 
ticipating. 

It appearing to the Commission: 

(1) That Gas Plant Instruction 2-D of 
the Uniform System of Accounts, Pre¬ 
scribed for Natural Gas Companies, pro¬ 
vides as follows: 

“D. Not later than two years after the 
effective date of this system of accounts, 
each utility shall have completed the 
studies necessary for classifying its gas 
plant as of the effective date of this sys¬ 
tem of accounts in accordance with the 
accounts prescribed herein and it shall 
submit to the Commission the entries it 
proposes to make to carry out the pro¬ 
visions of this instruction. It shall sub¬ 
mit, also, a comparative balance sheet 
showing the accounts and amounts ap¬ 
pearing in its books as of the effective 
date of this system of accounts and the 
accounts and respective amounts as of 
the same date after the proposed entries 
shall have been made.’* 

(2) That it is necessary in the public 
interest in carrying out the provisions of 
the Natural Gas Act and desirable in 
order to consider adequately the adjust¬ 
ing entries specified in the above-named 
instruction that data be furnished rela¬ 
tive to the history of each natural gas 
company, its acquisitions of gas operat¬ 
ing units or systems, the original cost 
thereof, the amounts entered in the bcoks 
in respect thereto, the method of de¬ 
termining original cost, and other related 
information. 

H is ordered: 

§ 160.1 Supplemental data required , 
Gas Plant Instruction 2-D. That in sub¬ 
mitting the information called for in Gas 
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Plant Instruction 2-D of the Uniform 
System of Accounts for Natural Gas Com¬ 
panies, each company shall furnish, in¬ 
sofar as applicable, the following state¬ 
ments, in triplicate, on paper cut or 
folded to 8 V 2 inches wide by 11 inches 
long, and properly sworn to by the officer 
in responsible charge of their compila¬ 
tion: 

Statement A showing the origin and 
development of the company, including, 
particularly, a description (giving names 
of parties and dates) of each consolida¬ 
tion and merger to which the company, 
or a predecessor, was a party and each 
acquisition of a gas operating unit or 
system. Any affiliation existing between 
the parties shall be stated. 

Statement B showing for each acquisi¬ 
tion of a gas operating unit or system by 
the reporting company or any of its 
predecessors: ( 1 ) the original cost (esti¬ 
mated only if not determinable from 
existing records), ( 2 ) the cost to the 
acquiring company. (3) the amount en¬ 
tered in the books as of the date of 
acquisition, (4) the difference between 
the original cost and the amount entered 
in the books, (5) a summary of all trans¬ 
actions affecting such difference, includ¬ 
ing retirements, between the date of each 
acquisition and January 1, 1940, and (6) 
the amount of such difference remaining 
at January 1. 1940. 

If the depreciation, retirement or 
amortization reserve was adjusted as of 
the date of acquisition and in connection 
therewith, a full disclosure of the perti¬ 
nent facts shall be made. 

The amount to be included in Account 
100.5, Gas Plant Acquisition Adjustments, 
as of January 1, 1940, shall be subdivided 
so as to show the amounts applicable to 
(a) gas plant in service, (b) gas plant 
leased to others, and (c) gas plant held 
for future use. 

The procedure followed in determining 
the original cost of the gas plant acquired 
as operating units or systems shall be 
described in sufficient detail so as to per¬ 
mit a clear understanding of the nature 
of the investigations and analyses which 
were made for that purpose. 

Where estimates are used in arriving 
at original cost or the amount to be in¬ 
cluded in Account 100.5, a full disclosure 
of the method and underlying facts shall 
be given. The proportion of the original 
cost of each acquisition which has been 
determined from actual recorded costs 
and the proportion estimated shall be 
shown for each functional class of plant. 
In addition there shall be furnished in 
respect to each predecessor or vendor 
company for which complete construc¬ 
tion costs are not available, a description 
of such plant records as are available, 
including the years covered thereby. 

Statement C showing any amounts 
arrived at by appraisals, recorded prior 
to January 1, 1940, in the gas plant 
accounts (and not eliminated) in lieu of 
cost to the reporting company. This 
statement should describe the appraisal 


and give the complete journal entry at 
the time the appraisal was originally 
recorded. If the entry had the effect of 
appreciating or writing-up the gas plant 
account, the amount of the appreciation 
or write-up should be traced, by proper 
description and explanation of changes, 
from the date recorded to January 1, 
1940. 

Statement D showing in detail as of 
December 31, 1939, gas plant as classified 
in the books of account immediately prior 
to reclassification, including under 
appropriate descriptive headings, any un¬ 
classified amounts applicable jointly to 
the gas department and other depart¬ 
ments of the utility. 

Statement E showing the adjustments 
necessary to state, as of January 1 , 1940, 
Account 100, Gas Plant, including its 
subaccounts, Account 107, Gas Plant Ad¬ 
justments, and amount of common utility 
plant includible in Account 108, Other 
Utility Plant, as prescribed in the Uni¬ 
form System of Accounts. 

Statement F showing gas plant (bal¬ 
ance sheet Account 100) as of January 
1, 1940, classified according to the sub¬ 
accounts and the detailed accounts there¬ 
under prescribed in the Uniform System 
of Accounts, effective on that date, and 
showing also the amount includible in 
Account 107, Gas Plant Adjustments, and 
the amount of common utility plant in¬ 
cludible in Account 108, Other Utility 
Plant. 

Statement G showing a comparative 
balance sheet, as of January 1, 1940, re¬ 
flecting the accounts and amounts ap¬ 
pearing in the books before the adjusting 
entries have been made and after such 
entries shall have been made. The bal¬ 
ance sheet shall be classified by the ac¬ 
counts set forth in the Uniform System 
of Accounts Prescribed for Natural Gas 
Companies. 

Statement H giving a suggested plan 
for depreciating, amortizing, or otherwise 
disposing of, in whole or in part, the 
amounts, as of January 1, 1940, includ¬ 
ible in Account 100.5, Gas Plant Acqui¬ 
sition Adjustments, and Account 107, Gas 
Plant Adjustments. 

Statement I furnishing the following 
statistical information relative to gas 
plant: 

Production Plant 

Manufactured gas. Show separately 
for each producing plant the name and 
location of plant, date of original con¬ 
struction, type of plant (whether coal 
gas, coke ovens, water gas, etc.), rated 
24-hr. capacity in m. c. f. of each unit 
and of the total plant, and date of instal¬ 
lation of each unit installed after origi¬ 
nal construction. Show also the original 
cost according to the System of Accounts 
for each plant, by Accounts 311 to 325, 
inclusive. 

Natural gas. For each ‘‘field** includi¬ 
ble in Account 100.1, Gas Plant in Serv¬ 
ice, furnish the number of acres each of 
gas producing lands owned, of gas pro¬ 
ducing lands leased by the company, and 
of land on which gas rights only are 


owned, as included in Accounts 330.1, 
330.2, 330.3, respectively. The same in¬ 
formation, classified by subaccounts, 
shall be furnished for producing and 
nonproducing acreage includible in Ac¬ 
count 100.2, Gas Plant Leased to Others, 
and in Account 100.4, Gas Plant Held for 
Future Use. 

For each “field** state number of feet 
of each size pipe used in Field Gathering 
Lines. 

For each “field** state number of wells 
included in Accounts 332.1 and 332.2, 
segregated to show the number of wells 
on each type of producing lands classified 
under Accounts 330.1, 330.2, 330.3. 

When pumping or compressing plants 
exist within the Production Plant, include 
the same information as that requested 
for Compressor Stations under Transmis¬ 
sion Plant. 

State type and character of Purifica¬ 
tion Equipment and Residual Refining 
Equipment included in Accounts 335 and 
336, respectively. 

Show the original cost according to 
the System of Accounts for natural gas 
production plant by each “field” and by 
Accounts 330.1 to 337. 

Storage Plant 

Show separately for each location the 
name of plant, date of construction, type 
and total capacity (m. c. f.) of each gas 
holder. State also the original cost ac¬ 
cording to the System of Accounts for 
each location, by Accounts 341 and 342. 

If depleted gas fields are being repres¬ 
sured, the statements furnished shall re¬ 
flect the number of acres involved and 
the original cost according to the System 
of Accounts (Accounts 341 and 342). 

Transmission Plant 

State the number of feet of each size of 
main. 

State separately for each compressor 
boosting station the name of plant, loca¬ 
tion, date of original construction, rated 
capacity, type and character of power 
unit and rated capacity and type of com¬ 
pressor units. Also state the capacity, 
type and date of installation of each ad¬ 
ditional power or compressor unit. Show 
for each station the original cost accord¬ 
ing to the System of Accounts by Ac¬ 
counts 351, 352 and 354 and by prescribed 
subaccounts. 

Distribution Plant 

State number of feet of each size of 
main and the number of active meters, 
house regulators and services. Give a 
general description of the district regu¬ 
lators and the number, by sizes. 

Where pumping or compressor stations 
exist within the distribution plant, in¬ 
clude the same information requested for 
similar stations under transmission plant. 

General Plant 

Describe the principal structures and 
improvements. 

State the number and type of transpor¬ 
tation vehicles and appurtenant equip¬ 
ment. 
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Give a description of store, shop and 
laboratory equipment and miscellaneous 
equipment. 

Furnish maps, drawn to scale, upon 
which indicate transmission mains, loca¬ 
tion of production plants (artificial and 
natural), producing and nonproducing 
leaseholds (indicating thereon producing 
wells, dry holes and depleted wells), gath¬ 
ering systems, booster and compressor 
stations, communities served (noting as 
to wholesale or retail) and large indus¬ 
trial consumers. Where gas is purchased 
from or sold to other gas utilities, indi¬ 
cate location of measuring stations or 
gates. If scale maps are not available, 
furnish sketch maps upon which should 
be indicated approximate distances be¬ 
tween the locations above specified.* 

By the Commission. 

[seal] Leon M. Fuquay, 

Secretary. 

[P. R. Doc. 40-2569; Filed. June 24, 1940; 

10:52 a. m.) 


TITLE 30-MINERAL RESOURCES 

CHAPTER in— BITUMINOUS COAL 
DIVISION 


[General Docket No. 12] 

In the Matter of Prescribing Due and 
Reasonable Maximum Discounts or 
Price Allowances by Code Members 
to “Distributors” Under Section 4, 
Part U (h), of the Bituminous Coal 
Act of 1937, and Establishment of 
Rules and Regulations for the Main¬ 
tenance and Observance by Distribu¬ 
tors in the Resale of Coal, of the 
Prices and Marketing Rules and 
Regulations Provided by Section 4 
of the Act 


ORDER PRESCRIBING DUE AND REASONABLE 
MAXIMUM DISCOUNTS AND ESTABLISHING 
RULES AND REGULATIONS FOR THE REGIS¬ 
TRATION OF DISTRIBUTORS AND RULES AND 
REGULATIONS FOR THE REGISTRATION OF 
BONA FIDE AND LEGITIMATE FARMERS' 
COOPERATIVE ORGANIZATIONS 


The National Bituminous Coal Com¬ 
mission of the Department of the In¬ 
terior having instituted this proceeding, 
pursuant to the provisions of section 4, 
n (h) of the Bituminous Coal Act of 
1937; and 

The said Commission having proposed 
certain maximum discounts, rules and 
regulations for the registration of the 
distributors, and rules and regulations 
for the registration of bona fide and le¬ 
gitimate farmers* cooperative organiza¬ 
tions; and 

Pursuant to Orders and Notices for 
hearing of the said Commission, hear¬ 
ings upon these proposals having been 


f o issued under the authority coi 

l a) - 10 (a)t 16 * 62 stat * 82 

717 o 83 °' 16 VB C Sup ‘ 717 & < a) * 7171 ( a 


held before the Commission on April 
25, 1938 to May 5, 1938, January 31, 
1939 to February 9, 1939, and May 8. 
1939; and 

The said Commission, on March 24, 
1939, June 6, 1939, and June 20, 1939, 
having promulgated Rules and Regula¬ 
tions for the Registration of Distribu¬ 
tors; and 

The Director of the Bituminous Coal 
Division of the Department of the In¬ 
terior, the successor to the said Com¬ 
mission, having by Notice and Order 
dated November 3, 1939, directed that a 
further and resumed hearing be held be¬ 
fore an Examiner of the Division, and 
having given notice that evidence would 
be received in conformity with the terms 
of said Order; and 

A hearing having been held before the 
said Examiner commencing on Novem¬ 
ber 27, 1939, and concluding on Decem¬ 
ber 5. 1939; and 

The said Examiner having submitted 
his Report and proposed Findings of 
Fact and Conclusions on March 27, 1940, 
and copies of said Report having been 
duly served on all parties to these pro¬ 
ceedings and made available for inspec¬ 
tion at the offices of the Division, the 
offices of the Bituminous Coal FToducers’ 
Board for each of the districts estab¬ 
lished by the Act, the offices of each sta¬ 
tistical bureau of the Division, and the 
offices of the Division of the Federal 
Register, National Archives; and 

The Director having by Order dated 
March 27, 1940, provided that any 
party to the proceedings in General 
Docket No. 12 might, on or before April 
15, 1940, file exceptions to the Report of 
the Examiner, requests for review by 
the Director of any of the Findings of 
Fact and Conclusions of the said Com¬ 
mission on any phase of the matters 
included in General Docket No. 12, and 
requests for oral argument; and 

Exceptions to the Report of the Ex¬ 
aminer. requests for review by the Di¬ 
rector of certain Findings of Fact and 
Conclusions of the Commission, and re¬ 
quests for oral argument before the Di¬ 
rector having been duly filed; and 

Pursuant to Order of the Director, 
oral argument having been held before 
the Director on April 18. 1940; and 

The Director having duly considered 
all of the evidence adduced and all of 
the proposals, contentions, arguments, 
motions, petitions, briefs, and exceptions 
filed by all of the parties to this pro¬ 
ceeding; 

It is therefore ordered. That, in ac¬ 
cordance with the Findings of Fact, 
Conclusions, and Opinion of the Direc¬ 
tor entered herewith, the following 
maximum discounts are found to con¬ 
form to the requirements of section 4 
of the Act and to be due, reasonable, 
and necessary, and the same be and are 
hereby prescribed, and ordered to be 
effective on the same date prescribed as 
the effective date of minimum prices 


established under section 4, n (b) of 
the Act; 

Maximum Discounts in Cents per Net 
Ton, That May Be Made to Registered 
Distributors From Established Min¬ 
imum Prices on Coal Which They Pur¬ 
chase for Resale and Resell in Not Less 
Than Cargo or Railroad Carload Lois 

The following maximum discounts by 
districts apply when coal is purchased for 
resale by a Registered Distributor: 

All districts: 

All Coal Resold to a Railroad Company: 


On-Line—All Size_ 5 

Off-Line—All Sizes_ 10 



Discount accord¬ 
ing to destination 


<A>» 

<B)i 

<C)« 

Districts Nos. 1, 2, 3, 4, «. 7 and 8: 

All coal except: Cannel coal, coal 
resold to a Retail Coal Dealer 
or Railroad Company, coal 
which is transported in a cargo 
vessel to the unloading facilities 
of the Distributor's vendee, 
Vessel Fuel and Bunker Fuel... 

12 

12 

12 

Coal Resold to a Retail Coal 
Dealer: 

All Lump sizes larger than 8” 
and double-screened coal with 
a bottom size 2H" or larger... 

17 

22 

25 

All other sizes___ 

17 

17 

20 



1 All destinations In the States of Maine, New Hamp¬ 
shire, Massachusetts, Vermont, Rhode Island, Con¬ 
necticut, New York. New Jersey, Delaware, Pennsyl¬ 
vania. Maryland, West Virginia, that portion of Ohio 
lying east to the bandusky-Oalion line, and that portion 
of Canada lying east of Sault Ste. Marie, except lie com¬ 
mended Market Area 2L 

3 All destinations in the States of Alabama, Florida, 
Oeorfda, Mississippi, North Carolina, South Carolina, 
Virginia, Tennessee, Kentucky, Indiana, Illinois, the 
lower peninsula of Michigan, that portion of Louisiana 
east of the Mississippi River, the City of 8t. Louis, 
Missouri, and Recommended Market Area21 in Canada. 

1 All destinations not Included in A and B above. 


All Destinations 

All districts: 

Channel Coal: 

All Lump Sizes_ so 

All Double-Screened Sizes and 

Chips...... 35 

All Other Sizes _ 20 

All Coal which is Transported in a 
Cargo Vessel to the Unloading Fa¬ 
cilities of the Distributor’s Vendee. 12 

All Bunker or Vessel Fuel—All Sizes._ 12* 

When Resold to Any Purchaser Other Than a 
Railroad Company 

District No. 5: 

All Lump Coal_ 25 

All Double-Screened Coal_ 20 

All Other Sizes_ 12 

Districts Nos. 9, 10 and 11: 

Lump Sizes 2" or larger; and Double- 
screened sizes with bottom size 2" 

or larger_ 22 

Lump Sizes under 2"; and Double- 
screened coals with a bottom size 

under 2” * 1 _ 17 

All Other Sizes_ 12 

District No. 12: 

Mine Run and Screenings_ 12 

All Other Sizes_ 25 

District No. 13: 

Lump Sizes 2" or larger; and double- 
screened coal with a bottom size 2" 

or larger- 25 

Lump Sizes under 2"; and Double- 
screened coal with a bottom size 

under 2" 1 _ 20 

All Other Sizes_ 12 


* Does not Include dedusted screenings 
which are Included under the designation 
“All Other Sizes”. 


X 
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When resold to 
any purchaser 
other than a 
railroad 
company 


(A) 1 

(B) • 

DLtrlct No. 14: 

All Lump Sizes; and Double-screened 
sizes with a bottom size 2* or 
larger . ... . 

50 

30 

Double-screened sizes with a bot¬ 
tom size under 2 r * .. 

«0 

20 

All Other Sizes. 

25 

12 


1 Destinations in the States of Oklahoma and Texas. 
1 All destinations not included in (A). 


When resold to 
any purchaser 
other than a 
railroad 
company 


(A) 1 


(B) * 


District No. 15: 

Ail Lump Sires; and Double-screened 
sizes with a bottom size 2' or 

larger ... 

Double-screened sizes with a bot¬ 
tom size under 2* * .. 

All Other Sizes ... . . 

District No. 16: 

All Lump Sizes; and Doublo- 
screened coals with a top size over 
2^" and a bottom size over 
Mine Run; and Double-screened 
coals with a top size over and 

a bottom size W or smaller _ 

All slack sizes: and double-screened 
coals with a top size l}$" or smaller. 
Districts Nos. 17 and 18: 

All Lump Sizes: and Double- 
screened coals with a bottom size 

2" or larger __ 

Double-screened coals with a bottom 
size under 2" but larger tbau 1".... 
Ail Other Sizes____ 


50 

40 

25 


25 

15 

12 


50 

40 

40 

30 

25 

15 


* Destinations in the States of California, Texas and 
Oklahoma and those which are west of the Cascade 
Mountain Range in the States of Oregon and Wash¬ 
ington. 

» Ail destinations not in (A) above. 

* Docs not include dedusted screenings which are in¬ 
cluded under the designation “All Other Sizes”. 


When resold to 
any purchaser 
other than a rail¬ 
road company 



(A)« 

(B) * 

<C)» 

District No. 19: 

Ail Lump 3izes; and Double- 
screenea coal with a bottom 
size 2" or larger . ... . 

50 

40 

25 

Double-screened coals with a bot¬ 
tom size under 2" but larger 
than 1"_____ 

40 

30 

17 

All Other Sizes_ _ 

25 

15 

12 


i Destinations in the State of California and those 
which are west of the Cascade Mountain Range in the 
States of Oregon and Washington, and the Territory of 
Alaska. 

* Destinations within the Territory commonly known 
as the “Inland Empire," and destinations within the 
States of Colorado. Iowa, Kansas, Minnesota. Missouri, 
Nebraska, Nevada and South Dakota. (The “Inland 
Empire” may be defined as that territory embracing 
that portion of the State of Washington oast of the 
Cascade Mountain Range, that portion of northeastern 
Oregon lying east of the Cascade Mountain Range and 
north of and including Pendleton, Oregon, and that 
portion of Idaho north of and including Orangeville.) 

1 All destinations not included in (A) aud (B) above. 


When resold to 
any purchaser 
other than a rail¬ 
road company 



(A)« 

(B)i 

(C)* 

District No. 20: 

All Lump Sizes; and Double- 
screened coal with a bottom 
size 2 # or larger .. 

50 

40 

25 

Double-screened coals with a 
bottom size under 2' but larger 
than 1' _ 

40 

3 (T 

17 

All Other Sizes 

25 

15 

12 



» Destinations in the State of California and those 
which are west of the Cascade Mountain Range in the 
States of Oregon and Washington, and the Territory 
of Alaska. 

* Destinations within that territory which Is commonly 
known as the “Inland Empire," and destinations within 
Colorado, Iowa, Kansas, Minnesota. Nebraska. Nevada 
and South Dakota. (The “Inland Empire" may be 
defined as that territory embracing that portion of the 
State of Washington east of the Cascade Mountain 
Range, that imrtion of northeastern Oregon lying east 
of the Cascade Mountain Range and north of and in¬ 
cluding Pendleton. Oregon, and that portion of Idaho 
north of and including Orangeville.) 

1 Ail destinations not included in A and B above. 


When resold to 
any purchaser 
other than a rail¬ 
road company 



(A ) 1 

(B) * 

(C)« 

District No. 22: 

All Lump sizes; and Double- 
screened coal with a bottom 
size 2" or larger ... 

50 

40 

25 

Double-screened coals with a bot¬ 
tom size under 2" but larger 
than l" 

40 

30 

17 

All Other Sizes... 

25 

15 

12 



* Destinations in the State of California and those which 
are West of the Cascade Mountain Rango in the States 
of Oregon and Washington. 

* I>estinntions within the territory commonly known 
as the "Inland Empire," and destinations within the 
States of Iowa, Minnesota, Nebraska, Nevada and South 
Dakota. (The “Inland Empire" may be defined as that 
territory embracing that portion of the State of Wash¬ 
ington east of the Cascade Mountain Range, that portion 
of uortheastern Oregon lying east of the Cascade Moun¬ 
tain Range and north of and including Pendleton, 
Oregon, and that portion of Idaho north of and including 
Orangeville.) 

* All destinations not included in (A) and (B) above. 
District No. 23: 

All Lump sizes; and Double-screened 
sizes with a bottom size 2" or larger. 50 
Double-screened sizes with a bottom 
size under 2" and screenings larger 


than %"_ 40 

All Other Sizes_ 25 


It is therefore ordered. That, in accord¬ 
ance with the Findings of Fact, Conclu¬ 
sions, and Opinion of the Director entered 
herewith, 1 the following Rules and Reg¬ 
ulations for the Registration of Distrib¬ 
utors are found to conform to the re¬ 
quirements of Sections 2 and 4 of the 
Act and to be due, reasonable, and neces¬ 
sary rules and regulations to require the 
maintenance and observance by distrib¬ 
utors in the resale of coal, of the prices 
and marketing rules and regulations pro¬ 
vided by Section 4 of the Act, and the 
same be and are hereby established; 


1 Piled as a part of the original document. 


§§ 304.10. 304.11, 304.12, 304.13, 304.16, 
and 304.17 are ordered to be effective 
immediately; §§ 304.14, 304.15. 304.18, 
and 304.19 are ordered to be effective on 
the same date prescribed as the effective 
date of minimum prices established un¬ 
der section 4, II (b) of the Act: 

Part 304 —Bituminous Coal Code 
Contents 

DISTRIBUTORS 

Sec. 

304.10 Meaning of terms. 

304.11 Registration of Distributors. 

304.12 Terms of “Agreement by Registered 

Distributor." 

304.13 Certificate of Registration. 

304.14 Penalties—Revocation and Suspen¬ 

sion. 

304.15 Reinstatement after Suspension. 

304.16 Successors of Registered Distributors. 

304.17 Discount Permit. 

304.18 Suspension of Permit Distributor. 

304.19 Miscellaneous Provisions. 

FARMERS' COOPERATIVE ORGANIZATIONS 

304.31 Definitions. 

304.32 Applicants for Registration. 

304.33 AppUcation for Registration. 

304.34 Terms of Agreement. 

304.35 Certificate of Registration. 

304.36 Penalties—Revocation and Suspen¬ 

sion. 

304.37 Reinstatement after Suspension. 

RULES AND REGULATIONS FOR REGISTRATION 
OF DISTRIBUTORS 

§ 304.10 Meaning of terms —(a) “Dis¬ 
tributor". A “Distributor” is a person 
who purchases coal f. o. b. the mine for 
resale and resells it in not less than cargo 
cr railroad carload lots, without physi¬ 
cally handling such coal: Provided, how¬ 
ever, That where a dock is used by such 
person as a facility in the delivery of coal 
to his vendee, and such transaction is 
recognized by custom to be definitely 
wholesale in character, the fact that he 
physically handles such coal shall not 
preclude such person from being a dis¬ 
tributor: Provided, further. That in King 
County, State of Washington, a distrib¬ 
utor may physically handle by storage 
in Inland yards for subsequent delivery 
for industrial consumption only, coal 
known as fines or slack, %" and less, if 
such transaction is recognized by custom 
to be definitely wholesale in character. 

(b) “Carload lot ”. “Carload lot" is a 
quantity of coal equivalent in tonnage 
to not less than the minimum carload 
weight specified for the loading of bi¬ 
tuminous coal, at carload rates, in the 
official effective tariffs of rail carriers 
at the point of origin or at the rail 
shipping point nearest the mine where 
the coal is produced, and shipped to a 
single vendee to one unloading point: 
Provided, however, That on coal re¬ 
shipped overland from docks, or inland 
storage yards in King County, State of 
Washington, coining within the proviso 
contained in the definition of the term 
“distributor” in subsection 1 hereof, the 
minimum weight per carload lot shall 
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be not less than the minimum carload 
as prescribed in effective tariffs of rail- 
reads applicable from such reshipping 
points: Provided > further. That when 
coal is delivered in such lots in vehicles 
of insufficient capacity to transport an 
entire carload-lot quantity in one trans¬ 
action, the distributor's vendee must 
accept delivery of an entire carload-lot 
quantity, as if the delivery were to be 
made in a single vehicle, but in no event 
shall delivery be continued over a period 
longer than is actually necessary to ac¬ 
complish such delivery in a continuous 
flow. 

(c) “Cargo lot”. "Cargo lot" means 
a quantity of coal not less than a "car¬ 
load lot" as defined herein, which is 
loaded for transportation by vessel, boat 
or barge. 

(d) “Resale”. "Resale", as herein ap¬ 
plied to a distributor, means an agree¬ 
ment whereby the distributor transfers 
the ownership in coal to a single vendee 
for a consideration in terms of price. 

(e) “Dock”. A "dock" is physical 
property located on or adjacent to navi¬ 
gable water, which property is used in 
the distribution of coal in commerce or 
for delivery to commerce carriers, and 
at which property coal is stored, handled 
or transferred from or to transportation 
conveyances.* 

§ 304.11 Registration of distribu¬ 
tors — (a) Application, general. Dis¬ 
tributors of coal desiring to qualify 
themselves so as to be entitled to receive 
from Code members discounts from 
minimum prices established by the Di¬ 
vision shall make application to be des¬ 
ignated as registered distributors in the 
manner following: 

(b) Form for application. The ap¬ 
plication shall be made upon forms pro¬ 
vided by this Division, and upon 
approval of such application the appli¬ 
cant shall be registered and designated 
by this Division as a "registered dis¬ 
tributor". 

(c) Verification and contents. The ap¬ 
plication to be filed for registration as a 
distributor shall be duly verified and 
shall, among other things, set forth: 

(1) The name of the applicant and 
the name under which the business is 
conducted. 

(2) The address of the applicant’s 
principal place of business, together with 
the address of each branch office, yard, 
dock, or other storage facility. 

(3) The form or organization of ap¬ 
plicant’s business, whether corporate, 
partnership, cooperative, farmers’ coop¬ 
erative organization, individual, or other 
form, indicating the State and year in 
which incorporated, if a corporation, of 
the year in which the business was 
organized, if unincorporated. 

(4) If applicant is a partnership, the 
names and addresses of all partners in¬ 
terested therein; if a corporation or other 
organization, ( 1 ) the names and ad¬ 
dresses of all officers, directors, and 
managers, specifying the shares of stock 
owned and the office held by each; (2) 


the names and addresses of stockholders 
individually owning more than 5% of 
the outstanding stock, the amount held 
by each, and also of any other persons 
indirectly or beneficially interested in 
the ownership of applicant; (3) the 
names and addresses of all other par¬ 
ties in interest, such as bondholders, 
noteholders, etc., where such informa¬ 
tion is in the possession of the applicant. 
If a cooperative organization, the ap¬ 
proximate number of members. 

(5) The total tonnage of bituminous 
coal handled by the applicant during 
each of the two calendar years preced¬ 
ing the date of the filing of the applica¬ 
tion. and the manner in which handled. 

(6) A statement of the applicant’s 
affiliation, if any. with any coal pro¬ 
ducer, transporter, processor, distribu¬ 
tor, retailer, or consumer of coal, show¬ 
ing the extent of ownership in or by 
affiliated companies, the nature of the 
affiliate’s business, and transactions with 
affiliate during each of the two calendar 
years preceding the date of. the filing of 
the application. 

(7) A statement of the applicant’s sale, 
resale or delivery of bituminous coal 
which has been physically handled. 
State the volume of such transactions 
(tonnage) during each of the two cal¬ 
endar years preceding the date of the 
filing of the application. 

(d) Confidential information. The 
above information, other than the names 
and addresses of such applicants, shall 
be held by the Division as the confiden¬ 
tial records of said parties and shall 
not be made public without the consent 
of the parties from whom the same shall 
have been obtained, except where such 
disclosure is made in evidence in any 
hearing before the Division or any court 
and except that such information may 
be compiled in composite form in such 
manner as shall not be injurious to the 
interests of any distributor and, as so 
compiled, may be published by the Divi¬ 
sion.* 

§ 304.12 Terms of "Agreement by 
Registered Distributor” — (a) Filing sig¬ 
nature and acknowledgment. Each 
application must be accompanied by 
"Agreement by Registered Distributor" 
hereinafter set forth, properly signed and 
acknowledged: 

(1) On behalf of a corporation, by a 
principal officer of the corporation duly 
authorized to act. 

(2) On behalf of a partnership, by any 
partner. 

(3) On behalf of an individual, by 
the applicant or his attorney duly auth¬ 
orized to act. 

(4) In the case of any other form of 
business organization, by a person or 
persons legally authorized to execute an 
application on behalf of the applicant. 

(b) “Agreement by Registered Dis- 
tributor , \ The undersigned distributor 
agrees, upon being registered as a "Reg¬ 
istered Distributor" by this Division for 
the purpose of qualifying to receive dis¬ 


tributors* discounts established by this 
Division: 

(1) Not to accept or receive any dis¬ 
tributor’s discount in excess of that 
prescribed by this Division. 

(2) Not to contract to sell or resell, 
not to sell or resell, nor offer for sale 
or resale, any coal at a price below the 
applicable minimum price or greater 
than the maximum price as established 
by this Division at the time of the mak¬ 
ing of the contract or offer, and every 
contract to sell or resell and every offer 
for sale or resale shall provide that the 
price to be paid for the coal to be deliv¬ 
ered thereunder shall be not less than 
the applicable minimum price or greater 
than the maximum price in effect at the 
time of delivery, except when authorized 
to do so by the Orders or established 
marketing rules and regulations of this 
Division. 

(3) Not to violate the provisions of 
section 4, II (i) of the Bituminous Coal 
Act of 1937. relating to "unfair methods 
of competition". 

(4) Not to accept or retain a distribu¬ 
tor’s discount on coal unless such coal 
is purchased for bona fide resale and is 
actually resold in not less than cargo or 
railroad carload lots without physically 
handling such coal: Provided, however. 
That where a dock or inland storage yard 
comes within the proviso contained in 
the definition of the term "distributor" in 
subsection 1 of Section I hereof and such 
dock or inland storage yard is used by 
such distributor as a facility in the de¬ 
livery of coal to his vendee and such 
transaction is recognized by custom to be 
definitely wholesale in character, the 
fact that such distributor physically han¬ 
dles such coal shall not preclude him 
from accepting or retaining a distribu¬ 
tor’s discount. 

(5) To abide by the marketing rules 
and regulations from time to time estab¬ 
lished by this Division and all pertinent 
orders of this Division. 

(6) To furnish or cause to be furnished 
to this Division a copy of every resale 
contract or order, a copy of each invoice 
to distributor’s vendee, together with a 
copy of each credit memorandum, and 
such other information concerning the 
sale and distribution of coal, the cost and 
profit of selling and the distributor’s 
financial relations with affiliated pro¬ 
ducers and consumers as this Division 
may require. 

(7) Not to accept any distributor’s dis¬ 
count on transactions wherein no serv¬ 
ice of value is rendered to the Code mem¬ 
ber vendor or where the transaction is 
entered into between the distributor and 
his vendee primarily for the purpose of 
unjustly enriching the distributor, and 
when except for the incidence of section 
4, n (h) of the Act, the consumer would 
purchase direct from a Code member or 
the payment of a distributor’s discount 
on such transaction would create unfair 
competition. 

(8) Not to accept or retain a distribu¬ 
tor’s discount where coal is resold to any 









2348 


FEDERAL REGISTER, Tuesday, June 25, 1940 


person who owns such distributor or who 
financially or otherwise controls such 
distributor, except in a case where this 
Division has determined that such 
ownership or control is bona fide, is not 
established primarily to secure indirect 
price reductions, and is not within the 
prohibition of paragraphs 11 and 12 of 
section 4, Part II (i) of the Act. 

§ 304.13 Certificate of registration — 

(a) Issuance, publication. After receipt 
of any such application for registration 
as a distributor, upon a determination by 
this Division (whether from the applica¬ 
tion or after hearing held for such pur¬ 
pose) that the applicant is a bona fide 
merchant actively, regularly and continu¬ 
ously engaged in the business of purchas¬ 
ing coal for resale and actually reselling 
it in cargo or railroad carload lots with¬ 
out physically handling such coal (ex¬ 
cept where such coal is physically han¬ 
dled over or on a dock or inland storage 
yard which comes within the proviso con¬ 
tained in the definition of “distributor” 
in subsection 1 of Section I hereof, and 
such dock or inland storage yard is used 
by such applicant as a facility in the de¬ 
livery of coal to his vendees and such 
transactions are recognized by custom to 
be definitely wholesale in character), this 
Division shall approve such application, 
register such person as a registered dis¬ 
tributor, and issue to the applicant a 
certificate of registration. The Division 
shall promptly notify each District Board 
of such registration, and publish from 
time to time a list of registered distrib¬ 
utors, amending such list periodically to 
show additions, withdrawals or removals. 

(b> Change in management or control, 
notification. Each registered distributor 
shall notify the Division of any change 
in management or control made during 
the effective period of such registration. 

§ 304.14 Penalties — revocation and 
suspension —(a) Complaint, investiga¬ 
tion, hearing. At any time upon com¬ 
plaint or upon its own motion, the Divi¬ 
sion may investigate and determine 
whether a registered distributor has vio¬ 
lated the prescribed rules and regulations, 
minimum or maximum prices, or orders 
made by the Division governing the re¬ 
scale of Code members* coals by such 
registered distributor. 

The registration of such distributor 
may be revoked, or, in the discretion of 
the Division, suspended for such period 
of time as it may deem proper, after 
hearing held upon reasonable notice and 
upon proof that such registered dis¬ 
tributor has either failed or refused to 
comply with the requirements of the Act 
or Division Orders or its marketing rules 
and regulations, or where such distribu¬ 
tor has violated any of the Terms of 
“Agreement by Registered Distributor** 
herein provided. 

(b) Effect of false information or 
failure to state material facts. Where 
registration is granted to a distributor 
upon its false or misleading statements 
or failure to state material facts affect¬ 
ing its application for registration, the 


Division may, after hearing held upon 
reasonable n^tipe to such distributor, 
revoke such registration and any dis¬ 
counts paid during the effective period 
of such registration shall be recoverable 
by the Code member vendor or vendors 
of such distributor. 

(c) Effect of evasion by affiliate. 
Where the registration of a corporation, 
or its wholly-owned affiliate, is revoked 
or suspended, the affiliate of the offend¬ 
ing distributor, whether parent com¬ 
pany or subsidiary, may. after hearing 
held upon reasonable notice, be sus¬ 
pended by the Division for such period 
as it deems proper, upon satisfactory 
proof that either of such affiliated com¬ 
panies secured registration for the pur¬ 
pose of evading the Act or regulations 
adopted thereunder, or that the affiliate 
of the offending distributor is being used 
for the purpose of nullifying or render¬ 
ing ineffective any penalty that has been 
imposed upon the offending distributor. 

(d) Removal of names from list of 
registered distributors, publication. 
Upon the Revocation or suspension of 
any registration this Division shall pub¬ 
lish, for the information of Code mem¬ 
bers, a notice of the removal of the 
name of such distributor from the list 
of registered distributors previously pub¬ 
lished by this Division and shall notify 
each District Board of such action. 

§ 304.15 Reinstatement after suspen¬ 
sion—(a) Affidavit. Where a registered 
distributor has been suspended by this 
Division for any period of time, he shall 
submit, at least five days prior to the 
expiration of such suspension period, to 
the Director of this Division an affidavit 
to the effect that, during the period of 
his suspension, said distributor has 
neither directly nor indirectly transacted 
business as a registered distributor, nor 
received nor been promised any discount 
which registered distributors are entitled 
to receive by virtue of registration. 

§ 304.16 Successors of registered dis¬ 
tributors —(a) Application, time for fil¬ 
ing. Upon the death of a registered dis¬ 
tributor or sale or other disposal of his 
business, his successor in interest or legal 
representative shall, within not exceed¬ 
ing 90 days in the case of death, or 
within 60 days in the case of sale or 
other disposal, apply to this Division for 
registration; otherwise the registration 
of such distributor shall expire. 

(b) Effect of filing application. Upon 
filing such application within the time 
above prescribed, the existing registra¬ 
tion shall automatically continue until 
the application either be granted or 
denied by this Division. 

Permit Distributors 

§ 304.17 Discount permit —(a) Ap¬ 
plication, form, filing, contracts. Any 
distributor whose application to this 
Division as a registered distributor has 
not been approved by this Division, or 
any registered distributor desiring to 
secure a discount on a transaction under 
§ 304.19 (b) of these Rules, may, never¬ 


theless, make application to receive a 
distributor’s discount on a specific 
transaction wherein he purchases coal 
for bona fide resale and actually resells 
it in cargo or railroad carload lots with¬ 
out physically handling such coal: Pro¬ 
vided, however, that where a dock or 
inland storage yard comes within the 
proviso contained in this definition of 
“distributor” in § 304.10 (a) hereof and 
such dock or inland storage yard is used 
by such distributor as a facility in the 
delivery of coal to his vendee and such 
transaction is recognized by custom to 
be definitely wholesale in character, the 
fact that such distributor physically han¬ 
dles such coal shall not preclude him 
from accepting or retaining a distribu¬ 
tor’s discount. Such application shall 
be executed in quadruplicate (upon 
forms provided by this Division) and 
submitted to the Divison, at Washington, 
D. C., for its approval, setting forth, 
among other things, the following: 

(1) The name of the applicant and 
the name under which the business is 
conducted. 

(2) The address of his principal place 
of business and the nature of his busi¬ 
ness. 

(3) The date on which applicant filed 
with this Division his application for 
registration as a registered distributor. 

(4) The name and address of the Code 
member or Code members from whom 
the coal is to be purchased. 

(5) The name or number of the mine 
or mines from which the coal is to be 
supplied, the number of # the district in 
which located, and the tonnage involved 
in the transaction. 

(6) The name of the customer to 
whom the applicant intends to resell the 
coal, together with the destination of the 
coal, method of conveyance, use, and na¬ 
ture of the customer’s business. 

(7) The purchase price of the coal and 
the resale price to the customer, both 
f. o. b. mine; also, amount of discount to 
be allowed applicant. 

(8) A statement as to whether or not 
the applicant has previously sold any 
coal to the customer named in the ap¬ 
plication, and, if so, the quantity sold 
in each of the two calendar years pre¬ 
ceding the date of the filing of the 
application. 

(9) A statement as to whether or not 
applicant is related to, or has any direct 
or indirect financial interest in the cus¬ 
tomer, or is related to any officer, di¬ 
rector, stockholder or employee thereof; 
and whether or not, to his knowledge, 
any officer, director, stockholder or em¬ 
ployee of the applicant has any such 
interest in the customer. Conversely, a 
statement as to whether or not, to his 
knowledge, the customer or any of its 
officers, directors, stockholders or em¬ 
ployees have any direct or indirect finan¬ 
cial connection with the business of the 
applicant. 

(10) A statement to the effect that on 
the particular transaction covered by the 
application the applicant will observe the 
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minimum prices, the Marketing Rules 
and Regulations, the provisions relating 
to the "unfair Methods of Competition,” 
and all pertinent orders of this Division. 

(11) A statement that an actual serv¬ 
ice of value will be rendered to the Code 
member vendor, and that the transaction 
is not entered into between the Distribu¬ 
tor and his vendee primarily for the 
purpose of unjustly enriching the Dis¬ 
tributor; and that unfair competition Is 
not being created by the incidence of 
section 4, n (h) of the Act, in that the 
customer would otherwise purchase di¬ 
rectly from the Code member; 

(b) Execution, verification. Provided, 
further , That each application for a per¬ 
mit shall be properly executed and veri¬ 
fied: 

(1) On behalf of a corporation, by an 
officer of the corporation duly author¬ 
ized to act. 

(2) On behalf of a partnership, by 
any partner. 

(3) On behalf of an individual, by the 
applicant or his attorney, duly em¬ 
powered for that purpose. 

(4) In the case of any other form of 
business organization, by any person 
duly authorized to execute an applica¬ 
tion on behalf of applicant. 1 

(c) Time of filing. All such applica¬ 
tions for a permit shall be filed with this 
Division prior to the purchase for re¬ 
sale: Provided, however , That nothing 
herein contained shall prevent the ap¬ 
plicant from purchasing and reselling 
the coal, at not less than the minimum 
price, subsequent to such filing and 
prior to action by this Division on the 
application for a Discount Permit, but 
the payment and acceptance of the dis¬ 
count on any completed transaction 
shall be contingent upon the granting 
ot the permit. 

<d) Approval by the division. Upon 
a determination by this Division 
(whether from the application or after 
hearing held for such purpose) that 
the transaction covered by the appli¬ 
cation constitutes a legitimate and 
essential service to the Code member 
in connection with the bona fide dis¬ 
tribution of his coal and that it other¬ 
wise conforms to the requirements and 
intent of section 4, II (h) of the Act, 
as well as to the applicable orders of 
this Division and to the Marketing 
Rules and Regulations, the Division may 
approve such application for a permit. 

(e) Procedure after approval. In the 
event that such application is approved, 
two copies of the certificate shall be 
returned to the applicant, who shall 
transmit one copy to the Code member 
vendor, which copy shall be attached by 
such Code member to the invoice cover¬ 
ing the transaction and filed with the 
Statistical Bureau of the Division in the 
district wherein the shipping mine is 
located. The distributor shall file with 
such Statistical Bureau a copy of the 
invoice to his customer, attaching 
thereto the original of the discount per¬ 


mit. One copy shall be transmitted to 
the appropriate District Board. Where 
the Application has been denied, one 
copy thereof shall be retained by the 
Division for its file, another copy shall 
be sent to the appropriate Statistical 
Bureau, another to the appropriate Dis¬ 
trict Board, and the original shall be 
returned to the applicant. 1 

§ 304.18 Suspension of permit dis¬ 
tributor. (a) Where a distributor who 
receives a permit violates the provisions 
of the Act or regulations and orders of 
this Division, or falsely states or mis¬ 
represents a material fact in his appli¬ 
cation for such permit, the Division 
may, after hearing held upon reason¬ 
able notice, suspend and bar the said 
offending distributor from eligibility to 
apply for and obtain any such permit 
authorizing him to receive discounts 
from Code members, for such period of 
time as the Division may deem proper. 1 * 

§ 304.19 Miscellaneous provisions — 

(a) Retail coal . No distributor's dis¬ 
count shall be accepted by a distributor 
on coal purchased by such distributor 
for retailing by him. 

(b) Resale to another retailer. Where 
a registered distributor is also engaged, 
directly or indirectly, in the business of 
retailing coal, no distributor's discount 
shall be accepted by him on the purchase 
of coal for resale to another retailer who 
is either a registered distributor or the 
sales agent of a Code member: Provided, 
however, That such a distributor’s dis¬ 
count may, nevertheless, be allowed and 
accepted in a case where, upon applica¬ 
tion for a permit to cover such trans¬ 
action, the Division has determined that 
such transaction would not result in eva¬ 
sion of the applicable minimum price 
and has issued to the applicant a permit 
to cover such specific transaction. 

(c) Effect of control by retail purchaser. 
No distributor’s discount shall be ac¬ 
cepted by a distributor on coal purchased 
by such distributor for resale to any per¬ 
son who owns such distributor or who 
financially or otherwise controls such 
distributor: Provided , however. That a 
distributor’s discount may, nevertheless, 
be allowed and accepted in a case where 
this Division has determined that such 
ownership or control is bona fide, is not 
established primarily to secure an in¬ 
direct price reduction and is not within 
the prohibition of paragraphs 11 and 12 
of Section 4, Part n (i) of the Act, as 
herein set forth in Section II of this 
Section. 

(d) Division of Discounts. The dis¬ 
tributor’s discount received from a Code 
member by a registered distributor may 
be divided among registered distributors 
entitled to receive such discount. 1 

It is further ordered. That, in accord¬ 
ance with the Findings of Fact, Conclu¬ 
sions. and Opinion of the Director entered 
herewith, the following Rules and Regu¬ 


1 Issued pursuant to the authority con¬ 

tained in section 2 (a). 50 Stat. 73. 15 US.C. 

Supp. 829 (a), and section 4. U (h), 50 Stat. 

81, 15 US.C. Supp. § 833 (h). 


lations for the Registration of Bona Fide 
and Legitimate Farmers’ Cooperative Or¬ 
ganizations are found to conform to the 
requirements of sections 2 and 4 of the 
Act, and to be due, reasonable, and neces¬ 
sary rules and regulations, and the same 
be and are hereby established; §§ 304.31, 
304.32, 304.33, 304.34 and 304.35 are or¬ 
dered to be effective immediately; §§ 
304.36 and 304.37 are ordered to be effec¬ 
tive on the same date prescribed as the 
effective date of minimum prices estab¬ 
lished under section 4, II (b) of the Act: 

RULES AND REGULATIONS FOR REGISTRATION 

OF FARMERS’ COOPERATIVE ORGANIZA¬ 
TIONS 

§ 304.31 Definitions —(a) “Farmers' 
Cooperative Organization.” A "Farmers’ 
Cooperative Organization” is a bona fide 
and legitimate farmers’ cooperative or¬ 
ganization duly organized under the laws 
of any State, Territory, the District of 
Columbia, or the United States, whether 
or not such organization grants rebates, 
discounts, patronage dividends, or other 
similar benefits to Its members. 

(b) " Wholesale or middleman quan¬ 
tity.” A "wholesale or middleman quan¬ 
tity” is a quantity of coal not less than a 
cargo or railroad carload lot as defined in 
the Rules and Regulations for the Regis¬ 
tration of Distributors. 5 

§ 304.32 Applicants for registration. 
Any farmers’ cooperative organization 
desiring registration shall apply to the 
Division for registration and upon ap¬ 
proval of its application shall be regis¬ 
tered and designated by the Division as 
a "Registered Farmers’ Cooperative Or¬ 
ganization”.* 

§ 304.33 Application for registration, 
verification and contents. The applica¬ 
tion to be filed for registration as a farm¬ 
ers* cooperative organization shall be duly 
verified and shall among other things set 
forth: 

(a) The name of the applicant, the ad¬ 
dress of applicant’s principal place of 
business (together with the address of 
each branch office, yard, dock, or other 
storage facility), date of organization, 
and the names and post office addresses 
of the officers and directors, or if unin¬ 
corporated, the names and addresses of 
the person or persons in the management 
and control of such organization. 

(b) The form of organization (incor¬ 
porated or unincorporated) of applicant’s 
business with official citations of the law 
or laws under which such organization 
was formed and in accordance with 
which it carries on its business; also a 
copy of the certificate of organization 
issued by the Secretary of State or other 
issuing officer. 

(c) A statement setting forth the ter¬ 
ritory in which the applicant operates or 
proposes to operate. 

(d) A statement showing the amount 
of business handled by the applicant for 


’Issued pursuant to the authority con¬ 
tained in section 2 (a). 50 Stat. 73, 15 US.C. 
Supp. section 829 (a), and section 4. II (i), 
50 Stat. 82, 15 US.C. Supp. section 833 (1). 
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its members and the amount of busi¬ 
ness, if any. handled for non-members 
in the two calendar years preceding the 
filing of the application; also, the 
amount of bituminous coal purchased 
for resale and resold by applicant to its 
members and the amount, if any, sold to 
non-members, in not less than cargo or 
railroad carload lots in the two calen¬ 
dar years preceding the filing of the 
application; also, the amount of bitu¬ 
minous coal purchased and used or re¬ 
sold by applicant to its members in less 
than cargo or railroad carload lots, and 
the amount of bituminous coal, if any, 
purchased and resold by applicant to 
non-members in less than cargo or rail¬ 
road carload lots. 

(e) A certified copy of the articles of 
association or of incorporation of the 
applicant, including any amendments 
which may have been made thereto prior 
to date of application for registration. 

(f) A certified copy of the current by¬ 
laws of the applicant, if any. 

(g) A statement defining the purposes 
for which the applicant organization is 
formed, a statement that applicant is 
conducting its business as a farmers’ co¬ 
operative organization in conformity 
with the legal requirements of the laws 
under which it is formed, and any other 
relevant facts showing that it is a bona 
fide and legitimate farmers’ cooperative 
organization. 

<h) A financial statement of the 
Applicant showing its financial condition 
as of the date of the filing of the appli¬ 
cation. 

§ 304.34 Terms of agreement —(a> 
Signature and acknowledgment. Each 
application must be accompanied by 
“Agreement by Registered Fanners* 
Cooperative Organization”, hereinafter 
set forth, properly signed and acknowl¬ 
edged : 

(1) If applicant is incorporated, by a 
principal officer of the corporation duly 
authorized to act. 

(2) If applicant is unincorporated, by 
a duly authorized agent. 

(b) “ Agreement by Registered Farm¬ 
ers ' Cooperative Organization” The 
undersigned farmers’ cooperative organ¬ 
ization agrees, upon being registered as 
such by the Division for the purpose of 
qualifying to receive discounts permitted 
to be paid or allowed to such organiza¬ 
tions: 

(1) Not to accept or receive any dis¬ 
count in excess of that prescribed by 
the Division. 

(2) Not to contract to sell or resell, 
not to sell or resell, nor offer for sale 
or resale, any coal at a price below the 
applicable minimum price or greater 
than the maximum price as established 
by this Division at the time of the mak¬ 
ing of the contract or offer, and every 
contract to sell or resell and every offer 
for sale or resale shall provide that the 
price to be paid for the coal to be deliv¬ 
ered thereunder shall not be less than 


the applicable minimum price or greater 
than the maximum price in effect at 
the time of delivery, except where author¬ 
ized to do so by the established mar¬ 
keting rules and regulations, rules and 
regulations for the registration of farm¬ 
ers’ cooperatives organizations, or Orders 
of the Division. 

(3) Not to violate the provisions of 
section 4 n (i) of the Bituminous Coal 
Act of 1937 relating to “unfair methods 
of competition”. 

(4) Not to accept or retain a discount 
except in the course of its business as 
a farmers’ cooperative organization and 
not to accept or retain such discount as 
a device or subterfuge for the purpose 
of obtaining such a discount for other 
persons not duly entitled thereto. 

(5) To abide by the marketing rules 
and regulations, rules and regulations 
for the registration of farmers’ coopera¬ 
tive organizations, and all pertinent Or¬ 
ders established from time to time by 
the Division. 

(6) To furnish to and file with the 
Division a certified copy of any change 
or modification of applicant’s articles of 
incorporation or association, and any 
change or modification in the by-laws 
governing applicant’s business in case 
any such change or modification is made 
in the future after applicant has filed 
application for registration, and such 
other information bearing upon the 
status of said applicant as a farmers’ 
cooperative organization as the Division 
may require.’ 

§ 304.35 Certificate of registration — 
(a) Issuance, publication of list. After 
receipt of any such application, the Di¬ 
vision, upon a determination (whether 
from the application or after hearing 
held for such purpose) that the appli¬ 
cant is a bona fide and legitimate farm¬ 
ers’ cooperative organization, entitled to 
registration, shall approve such applica¬ 
tion and shall register such applicant 
as a registered farmers’ cooperative or¬ 
ganization, and shall issue to the appli¬ 
cant a certificate of registration. The 
Division shall promptly notify each Dis¬ 
trict Board and the Consumers* Counsel 
Division of such registration and shall 
furnish from time to time to all code 
member producers a list of registered 
f a r m e r s’ cooperative organizations, 
which list shall be amended from time 
to time as the Division may direct to 
show additions, withdrawals, or re¬ 
movals.’ 

§ 304.36 Penalties —(a) Revocation 
and suspension. (1) At any time upon 
complaint or upon its own motion, the 
Division may investigate and determine 
whether a registered farmers* coopera¬ 
tive organization has violated the mini¬ 
mum prices, marketing rules and 
regulations, rules and regulations gov¬ 
erning the registration of farmers’ co¬ 
operative organizations, the terms of 
agreement by registered farmers’ coop¬ 
erative organizations or any pertinent 
Order of the Division. The registration 


of such registered farmers’ cooperative 
organizations may be revoked, or, in the 
discretion of the Division, suspended for 
such period of time as it may deern 
proper, after hearing held upon reason¬ 
able notice and upon proof that such 
registered distributor has either failed 
or refused to comply with the require¬ 
ments of the Act, minimum prices, 
marketing rules and regulations, rules 
and regulations governing the registra¬ 
tion of farmers’ cooperative organiza¬ 
tions, the terms of agreement by regis¬ 
tered farmers’ cooperative organizations 
and Orders of the Division. 

(2) Where registration is granted to 
a farmers’ cooperative organization 
upon its false or misleading statements 
or failure to state material facts affect¬ 
ing its application for registration, the 
Division may, after hearing held upon 
reasonable notice to such fanners’ co¬ 
operative organization, revoke such reg¬ 
istration and any discounts paid during 
the effective period of such registration 
shall be recoverable by the code member 
vendor or vendors of such farmers' 
cooperative organization. 

(3) Upon the revocation or suspen¬ 
sion of any registration, the Division 
shall publish a notice of the removal of 
the name of such registrant from the 
list of registered farmers* cooperative 
organizations previously published and 
shall notify each District Board and the 
Consumers’ Counsel Division of such 
action.’ 

§ 304.37 Reinstatement after suspen¬ 
sion —(a) Affidavit , time of filing. When 
a registered farmers’ cooperative organ¬ 
ization has been suspended by the Divi¬ 
sion for any period of time, it shall 
submit to the Division at least five days 
prior to the expiration of such suspension 
period an affidavit to the effect that dur¬ 
ing the period of its suspension said 
farmers’ cooperative organization has 
neither directly nor indirectly transacted 
business as a registered farmers’ cooper¬ 
ative organization nor received nor been 
promised any discount which registered 
farmers' cooperative organizations are 
entitled to receive by virtue of registra¬ 
tion.’ 

It is further ordered, That, except as 
otherwise noted in the Findings of Fact, 
Conclusions, and Opinion of the Director 
filed herewith, the pleadings, motions, 
contentions, arguments, and exceptions 
filed by all parties to these proceedings 
be and are hereby denied. 

It is further ordered. That, in accord¬ 
ance with the Findings of Fact, Conclu¬ 
sions, and Opinion of the Director entered 
herewith!, jurisdiction over these pro¬ 
ceedings is hereby reserved to the Di¬ 
rector, and either upon his own motion 
or upon petition of any code member. 
District Board or member thereof. State 
or political subdivision of a State, dis¬ 
tributor, farmers’ cooperative organiza¬ 
tion, the Consumer's Counsel Division of 
the Office of the Solicitor of the United 
States Department of the Interior, or any 
party to the proceedings in General 
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Docket No. 12, the Director may, at any 
time after the effective date thereof, 
Institute a proceeding to modify any of 
the determinations entered herein. 
Dated, June 19, 1940. 

H. A. Gray, 
Director. 

(F. R. Doc. 40-2547; Filed, June 21. 1940; 
11:49 a. m.] 


[General Docket No. 12] 

In the Matter of Prescribing Due and 
Reasonable Maximum Discounts or 
Price Allowances by Code Members 
to "'Distributor s” Under Section 4, 
Part II (h) of the Bituminous Coal 
Act of 1937, and Establishing Rules 
and Regulations for the Maintenance 
and Observance by Distributors in 
the Resale of Coal, of the Prices and 
Marketing Rules and Regulations 
Provided by Section 4 of the Act 

AN ORDER CORRECTING ERRORS IN “FINDINGS 
OF FACT, CONCLUSIONS AND OPINION OF 
THE DIRECTOR’' AND AN “ORDER PRESCRIB¬ 
ING DUE AND REASONABLE MAXIMUM DIS¬ 
COUNTS AND ESTABLISHING RULES AND 
REGULATIONS FOR THE REGISTRATION OF 
DISTRIBUTORS AND RULES AND REGULA¬ 
TIONS FOR THE REGISTRATION OF BONA 
FIDE AND LEGITIMATE FARMERS’ COOPERA¬ 
TIVE ORGANIZATIONS" DATED JUNE 19, 
1940 

It appearing that in certain portions 
of the Findings of Fact, Conclusions and 
Opinion, and in certain portions of the 
Order of the Director, dated June 19, 
1940,’ in the above-entitled matter, the 
words “the District of Columbia" and 
“that portion of Ohio lying west of the 
Sandusky-Galion line" were inadvert¬ 
ently omitted where their inclusion was 
intended, and the word “distributor" was 
inadvertently used where the words 
“farmers’ cooperative organization" were 
intended, 

It is ordered, That the above-entitled 
documents be and they are hereby cor¬ 
rected in the following respects: 

The words “the District of Columbia," 
are inserted after the words “Sandusky- 
Galion line," in the description of “Zone 
A", as the same appears on Page 19 of 
the Findings of Fact, Conclusions and 
Opinion, on Page 1 of Appendix A there¬ 
of, and on Page 3 of the Order: 

The words “that portion of Ohio lying 
west of the Sandusky-Galion line" are 
inserted after the word “Michigan" in 
the 4th line of the 2nd paragraph on 
Page 17, and after the word “Michigan" 
in the description of “Zone B" on Page 
19 of the Findings of Fact, Conclusions 
and Opinion, on Page 1 of Appendix A 
thereof, and on Page 3 of the Order; 

The word “distributor" is stricken and 
the words “farmers' cooperative organi¬ 
zation" are inserted in lieu thereof in 
the 13 th line of the first paragraph of 
Section VI on Page 4 of Appendix C of 

1 See page 2345. 

No. 123-3 


the Findings of Fact, Conclusions and 
Opinion, and in the 8th line from the 
bottom of Page 20 in Section 304.36 of 
the Order. 

Dated, June 21, 1940. 

[seal] H. A. Gray, 

Director . 

[F. R. Doc. 40-2553; Filed. June 22, 1940; 
10; 19 a. m.) 


TITLE 31—MONEY AND FINANCE: 
TREASURY 

CHAPTER I—MONETARY OFFICES 

Part 151— General License No. 21 
Under Executive Order No. 8389, 1 * * 
April 10, 1940, as Amended, and Reg¬ 
ulations 3 Issued Pursuant Thereto. 
Relating to Transactions in Foreign 
Exchange, Etc. 

A General License is hereby granted 
authorizing banking institutions within 
the United States to make all payments, 
transfers and withdrawals from accounts 
in the name of the Netherlands Trading 
Society East, London. 

Banking institutions w i t h i n the 
United States making such payments, 
transfers or withdrawals shall file 
promptly with the appropriate Federal 
Reserve bank weekly reports showing the 
details of the transactions during such 
period.* 

[seal] D. W. Bell, 

Acting Secretary of the Treasury. 
June 21, 1940. 

[F. R. Doc. 40-2552; Filed. June 21, 1940; 
3:47 p. m.| 


TITLE 46—SHIPPING 

CHAPTER II—UNITED STATES 
MARITIME COMMISSION 
[General Order No. 24 J 

Subchapter C—Regulations Affecting 
Subsidized Vessels and Contractors 

PART 284—DETERMINATION OF “COST" AS AN 
ELEMENT OF CAPITAL EMPLOYED UNDER 
THE MERCHANT MARINE ACT, 1936 

Sec. 

284.1 Cost as an element of capital em¬ 

ployed. 

284.2 Cost of vessels purchased by the con¬ 

tractor. 

284.3 Cost of vessels constructed for the 

contractor. 

284.4 Residual value of vessels. 

284.5 Computation of depreciation. 

284.6 Cost of additions, betterments and 

reconditioning. 

284.7 Determination of prolongation of 

economic life. 

284.8 Effective date. 


>5 F.R. 2279. 

>5 FR. 1680. 

• Part 151; sec. 5 (b), 40 Stat. 415 and 966; 
sec. 2, 48 Stat. 1; Public Resolution No. 69. 
76th Congress; 12 U.8.C. 95a; EO. 6560. 
Jan. 15. 1934; E.O. 8389, AprU 10. 1940; EO. 
8405, May 10. 1940; E.O. 8446, June 17. 1940; 
Regulations. April 10. 1940, as amended May 
10, 1940 and June 17. 1940. 


5 284.1 Cost as element of capital 
employed. Cost, as an element of capi¬ 
tal employed under the Merchant Ma¬ 
rine Act, 1936, shall be actual cost, not 
cost of replacement or reproduction. *t 
[Par. 11 

§ 284.2 Cost of vessels purchased by 
the contractor. In the case of vessels 
purchased by the contractor, by his 
predecessor, or by a person presently or 
previously affiliated in any way with the 
contractor, cost shall be the actual pur¬ 
chase price paid or agreed to be paid 
for the vessel in money and shall not 
include any commissions paid officers, 
directors or major stockholders, or 
capitalized losses or expenses, unless 
such capitalized expenses represent ac¬ 
tual additions or betterments to the ves¬ 
sel, and without adjustment for gains or 
losses attributed to restricted trade or 
other provisions of contracts under 
which such vessels were acquired.*t 
[Par. 2J 

§ 284.3 Cost of wssels constructed for 
the contractor. In the case of vessels 
constructed for the contractor or his af¬ 
filiate or predecessor, cost shall be the 
actual cost of construction plus such 
other actual expenditures which in ac¬ 
cordance with good accounting practice 
may be properly capitalized plus subse¬ 
quent additions and betterments. *t 
[Par. 31 

§ 284.4 Residual value of vessels. The 
residual value of vessels for the purposes 
of “capital necessarily employed", and 
for the purpose of depreciation, shall be 
considered as 2 V 2 per cent of the origi¬ 
nal construction cost of the vessel but 
shall not exceed, in the case of vessels 
acquired by purchase, the purchase price 
as hereinbefore defined. * t l Par. 41 

§ 284.5 Computation of depreciation. 
Depreciation shall be computed on the 
basis of a twenty-year life, beginning at 
the date the vessel was delivered by the 
shipyard. 

If the vessel was constructed for the 
contractor the amount to be written off 
as depreciation shall be the difference 
between cost as above defined, and re¬ 
sidual value, and shall be written off in 
equal installments of l/20th each year. 
In the case of vessels acquired after con¬ 
struction, the difference between cost 
and residual value shall be written off in 
equal annual installments during the re¬ 
mainder of the vessel’s twenty-year life.*t 
[Par. 51 

§ 284.6 Cost of additions, betterments 
and reconditioning. The actual cost of 
additions, betterments, and recondition¬ 
ing. when performed after acquisition of 
a vessel by the contractor, his affiliate or 
predecessor, shall be written off in equal 
annual installments between the date 
such addition, betterment, or recondition- 


•§S 284.1 to 284.8, Inclusive, issued under 
authority contained in Merchant Marine 
Act. 1936. 49 Stat. 1985. 46 U. S. C. 1101. 

tThe source of §5 284J to 284.8, inclusive, 
is General Order No. 24. United States Mari¬ 
time Commission, approved June 14, 1938. 
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ing was completed and the end of the 
twenty-year life of the vessel.*t [Par. 61 

§ 284.7 Determination of prolongation 
of economic life. Whether or not recon¬ 
ditioning prolongs the economic life of a 
vessel beyond twenty years will be de¬ 
termined by the Commission in each in¬ 
dividual case.*! [Par. 7] 

§ 284.8 Effective date. This regula¬ 
tion shall become effective as of July 1, 
1937.*! [Par. 81 

By Order of the United States Mari¬ 
time Commission. 

W. C. Peet, Jr., 
Secretary . 

June 14. 1938. 

(F. R. Doc. 40-2565; FUed, June 24. 1940; 

10:16 a. m.] 


(General Order No. 31J 

PART 286— RULES AND REGULATIONS FOR 
THE ESTABLISHMENT AND MAINTENANCE 
OF THE STATUTORY CAPITAL AND SPECIAL 
RESERVE FUNDS AND FOR THE DETERMINA¬ 
TION OF “CAPITAL NECESSARILY EMPLOYED 
IN THE BUSINESS” AND “NET EARNINGS*’ 

Sec. 

286.0 Order. 

286.1 Creation and maintenance of statu¬ 

tory reserve funds. 

288.2 Capital necessarily employed in the 

business. 

286.3 Net earnings. 

286.4 Preliminary compliance with re¬ 

serve and recapture requirements. 

286.5 Statement of purposes and reserva¬ 

tions. 

§ 286.0 Order. Pursuant to the Mer¬ 
chant Marine Act, 1936, as amended, 
particularly section 607 (d) thereof, the 
United States Maritime Commission 
hereby adopts the following rules and 
regulations for the establishment and 
maintenance of the statutory Capital 
and Special Reserve Funds, including 
the making of tentative deposits in the 
said funds in advance of completion of 
accounting between the United States 
Maritime Commission (therein referred 
to as the Commission) and the other 
party to an Operating-Differential Sub¬ 
sidy Agreement (therein referred to as 
the Operator) for the year or other 
accounting period involved; and the de¬ 
termination of “capital necessarily em¬ 
ployed in the business” and “net earn¬ 
ings” for the purposes of applying the 
reserve and recapture provisions of 
Operating-Differential Subsidy Agree¬ 
ments, under the Act (therein sometimes 
referred to as the Agreement), to the 
extent that such rules and regulations 
are not in conflict with the provisions of 
the said agreements.*! 


*55 286.0 to 286.5, Inclusive, Issued under 
authority contained In Merchant Marine 
Act, 1936, 49 Stat. 1985, 46 U.S.C. 1101. par¬ 
ticularly sec. 607 (d). 49 Stat. 2005, 46 
US.C. 1177. 

t The source of $5 286.0 to 286.5, inclu¬ 
sive, Is General Order No. 31. United States 
Maritime Commission, approved June 11. 
1940. 


§ 286.1 Creation and maintenance of 
statutory reserve funds —(a) Applica¬ 
tion of operator and authoritative resolu¬ 
tions. At or before the time of the first 
payment required to be made therein, 
the Operator shall select, and make writ¬ 
ten application to the Commission for 
approval of, the depository or deposi¬ 
tories with whom it proposes to establish 
and maintain the statutory Capital Re¬ 
serve Fund and Special Reserve Fund. 
For the purposes of this order, con¬ 
tractual Construction Funds and similar 
funds created by transfers from the stat¬ 
utory Capital Reserve Fund, pursuant to 
provisions of Construction-Differential 
Subsidy Agreements between the Com¬ 
mission and the Operator under Title V 
of the Act, shall be deemed to be a part 
of the Capital Reserve Fund and shall be 
subject to the rules and regulations 
herein prescribed with respect to said 
Capital Reserve Fund. 

When such depository or depositories, 
satisfactory to the Commission, have 
been so designated and approved, the 
Commission will adopt an appropriate 
resolution authorizing the establishment 
of the reserve fund involved, setting 
forth the conditions and restrictions un¬ 
der which it is to be maintained and with 
respect to withdrawals therefrom, and 
designating the representatives author¬ 
ized to execute, on behalf of the Com¬ 
mission, instruments of withdrawal 
therefrom. 

A certified copy of this resolution will 
be furnished the depository for its guid¬ 
ance in honoring instruments of with¬ 
drawal and acting upon other instruc¬ 
tions regarding the fund. The Opera¬ 
tor also will be furnished a certified copy 
of this resolution, promptly upon receipt 
of which, its Board of Directors shall 
adopt an appropriate resolution with re¬ 
spect to the fund in conformity with the 
action of the Commission, and a certified 
copy thereof shall be furnished the Com¬ 
mission for its records. 

(b) Amounts required to he deposited 
and authorized to he withdrawn —(1) 
Mandatory deposits . Mandatory de¬ 
posits (i. e., deposits which are required 
to be made in the statutory reserve funds, 
either by the provisions of the Act or of 
the Agreement or by direction of the 
Commission under the authority of the 
Act or of the Agreement) shall be made 
by the Operator at the times and in the 
amounts so required without prior ap¬ 
plication to the Commission and, when 
based upon preliminary or tentative cal¬ 
culations. shall be subject to adjustment 
upon the completion of final accounting 
for the year or other accounting period 
involved. 

The amount of interest earned on in¬ 
vestments in the statutory reserve funds 
which, pursuant to the provisions of the 
Act and of the Agreement, is required to 
be deposited in the Capital Reserve Fund, 
shall be deducted for the purpose of de¬ 
termining the amount, if any. of the “net 
earnings” of the Operator in excess of 
ten (10) per centum per annum on the 


Operator’s “capital employed” (remain¬ 
ing after deducting any other payments 
made from such “net earnings” into the 
Capital Reserve Fund) which, pursuant 
to the provisions of the Act and of the 
Agreement, is required to be deposited In 
the Special Reserve Fund. 

(2) Voluntary deposits and transfers. 
Voluntary deposits (i. e., deposits which, 
under the provisions of the Act and of 
the Agreement, the Operator may be per¬ 
mitted to make in the statutory reserve 
funds, but which are not mandatory) and 
transfers from the Special Reserve Fund 
to the Capital Reserve Fund, or from 
such statutory reserve funds to the gen¬ 
eral funds of the Operator, shall be made 
only upon written application to the 
Commission and receipt of written ap¬ 
proval thereof from the Commission. 
Such application shall include a full 
statement of facts as to the desirability 
or necessity of making the deposit or 
transfer and, when required, shall be 
supported by adequate financial data. 

(3) Withdrawals. Withdrawals from 
the statutory reserve funds shall be made 
only at the times and in the amounts 
authorized by the provisions of the Act 
or of the Agreement or by the Commis¬ 
sion under the authority of the Act or of 
the Agreement. Checks, drafts, or other 
instruments of withdrawal, after having 
been executed by the Operator, shall be 
forwarded to the Commission at Wash¬ 
ington with appropriate explanation of 
the purposes of the proposed withdrawal, 
including properly certified invoices or 
other supporting papers. Such instru¬ 
ments of withdrawal, after counter-sig¬ 
nature on behalf of the Commission, or¬ 
dinarily will be forwarded to the payees. 

fc) Investment of statutory reserve 
funds in securities. The Commission 
hereby approves the deposit of interest- 
bearing direct obligations of the United 
States or obligations fully guaranteed as 
to principal and interest by the United 
States in the statutory Capital or Special 
Reserve Funds in lieu of cash and the 
purchase of such obligations with cash 
on deposit in the said funds. 

Subject to the further limitations pre¬ 
scribed in the applicable provisions of the 
Act and the Agreement, the Operator 
shall make written application to the 
Commission in all instances involving the 
deposit of any other securities in the 
statutory Capital or Special Reserve 
Funds in lieu of cash or the purchase 
thereof with (and to replace) cash on 
deposit in such funds, the transfer of 
securities from the Special Reserve Fund 
to the Capital Reserve Fund, or vice 
versa, and the replacement of securities 
on deposit in such funds with cash, and 
the Operator shall not consummate any 
such transaction until the written con¬ 
sent of the Commission shall have been 
received. The application shall describe 
fully the securities and explain the desir¬ 
ability of the transaction and shall In¬ 
clude a statement of the availability of 
cash in the statutory reserve funds in 
excess of sums required to meet maturing 
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obligations or other demands to be liqui¬ 
dated with amounts on deposit in such 
funds. Every approval by the Commis¬ 
sion of an application from an Operator 
for permission to deposit securities other 
than direct obligations of the United 
States or obligations fully guaranteed as 
to principal and interest by the United 
States in the statutory reserve funds in 
lieu of cash, or to purchase such securities 
with cash on deposit in the said funds, 
shall be conditioned upon agreement by 
the Operator forthwith to dispose of such 
securities upon subsequent request by the 
Commission. 

No monies on deposit in the statutory 
reserve funds shall be used to purchase 
securities not actively traded in on ex¬ 
changes registered under the Securities 
Exchange Act of 1934, except with the 
prior permission of the Commission. 

Immediately upon the purchase of any 
securities for deposit in the statutory re¬ 
serve funds, the Operator shall advise the 
Commission, giving the date of purchase, 
a description of the securities, and the 
price paid therefor (net. brokerage and 
other charges, and gross). 

(d) Valuation of securities in statutory 
reserve funds. The bases for valuation 
of securities in transactions involving the 
statutory reserve funds shall be as 
follows: 

(1) Securities initially deposited in tne 
statutory reserve funds in lieu of cash 
shall be valued at market at the time of 
such deposit, unless otherwise determined 
by the Commission. 

(2) Securities transferred from the 
Special Reserve Fund to the Capital Re¬ 
serve Fund, or vice versa, shall (subject 
to adjustment for accrued interest) be 
valued at the same amount as when de¬ 
posited in the fund from which they are 
transferred, unless the Commission in 
approving such transfer shall determine 
otherwise. 

(3) The net proceeds derived from the 
sale of securities on deposit in either of 
the statutory reserve funds shall be re¬ 
tained in the reserve fund from which 
such securities are sold, except that with 
respect to securities in the Special Re¬ 
serve Fund purchased at a discount and 
sold at a profit, so much of such profit 
as represents the difference between the 
cost and the par or face value thereof 
shall be deemed to be interest and shall 
be deposited in the Capital Reserve Fund. 

(4) If securities on deposit in either 
of the statutory reserve funds are re¬ 
placed by cash from the general funds of 
the Operator, the amount of cash to be 
deposited in such reserve fund, in lieu 
thereof, shall be the equivalent of the 
amount at which such securities were 
valued at the time of their deposit in 
said fund (with adjustment on account 
of accrued interest), or the market value 
thereof at the time of withdrawal, which¬ 
ever is the higher. 

(5) For the purposes of this order, the 
“market value” of securities shall be de¬ 
termined in the following manner: 


(i) With respect to transactions in¬ 
volving the purchase of securities with 
cash on deposit in the statutory reserve 
funds or the sale of securities on deposit 
therein, “market value” shall be the 
gross price paid or the net price re¬ 
ceived after proper brokerage and trans¬ 
fer taxes (if any) and adjusted for 
accrued interest, provided that if such 
securities are purchased or sold other¬ 
wise than upon a registered exchange, the 
price shall be within the range of trans¬ 
actions on the exchange on the date of 
such purchase or sale, or if there were 
no such transactions, then the “market 
value” thereof shall be determined by the 
Commission on such basis at it may deem 
to be fair and reasonable in each indi¬ 
vidual case. 

(ii) In instances where no actual pur¬ 
chase or sale is involved, such as the 
initial deposit of securities in the statu¬ 
tory reserve funds in lieu of cash or the 
replacement of securities on deposit 
therein by cash from the general funds 
of the Operator, the last sales price 
thereof on the principal exchange on the 
day the transfer was made shall be 
deemed to be the “market value” thereof, 
or if no such sales were made, the “mar¬ 
ket value” thereof shall be determined 
by the Commission on such basis as it 
may deem to be fair and reasonable in 
each individual case. 

(e) Time deposits. Deposits in the 
statutory reserve funds not invested in 
securities may be placed in time deposits 
when, in the judgment of the Commis¬ 
sion and the Operator, it is desirable and 
feasible so to do. No such time deposits 
requiring withdrawal notice of more than 
thirty (30) days shall be made, however, 
until the written consent of the Com¬ 
mission first shall have been obtained. 

(f) Adjustment of tentative deposits. 
In any instance in which the amount de¬ 
posited in the Capital Reserve Fund or 
the Special Reserve Fund, based on pre¬ 
liminary or tentative calculations, is less 
than the amount required to be deposited 
therein, as determined upon the comple¬ 
tion of final accounting for the year or 
other accounting period involved, the de¬ 
ficiency shall be cured promptly by the 
Operator. 

In any instance in which the amount 
deposited in the Capital Reserve Fund 
or the Special Reserve Fund, based on 
preliminary or tentative calculations, 
exceeds the amount required to be 
deposited therein, as determined upon 
the completion of final accounting for 
the year or other accounting period 
involved, adjustment thereof shall be 
accomplished by deducting such over- 
deposit from amounts subsequently 
required to be deposited in the fund 
involved, provided that, to the extent 
such over-deposits in the Special Reserve 
Fund are sufficient to cure under-deposits 
in the Capital Reserve Fund, the adjust¬ 
ment. with the prior approval of the 
Commission, may be accomplished by 
transfer from the former to the latter.* t 


§ 286.2 Capital necessarily employed 
in the business —(a) Fundamental 
basis. “Capital necessarily employed in 
the business” or “capital investment nec¬ 
essarily employed in the operation of the 
subsidized vessels, services, routes, and 
lines” (such terms hereinafter being 
referred to as “capital employed”) shall 
be determined upon the basis of the net 
worth reported by the Operator in its 
balance sheet as at the end of the month 
preceding the day after the date of the 
Agreement (or in the last previous bal¬ 
ance sheet deemed by the Commission 
to fairly present the financial position of 
the Operator, but adjusted to take into 
account subsequent changes in net 
worth and such other changes as the 
Commission may deem essential to a 
proper determination of “capital em¬ 
ployed” as at the end of such month), 
and as at each succeeding December 31st 
during the effective period of the Agree¬ 
ment, adjusted as hereinafter provided. 
For the purpose of this determination, 
net worth, as stated in the balance sheet 
of the Operator, shall be deemed to 
include capital stock, capital surplus, and 
earned surplus, provided that capital 
stock subscribed but not issued as at the 
date of this determination, or any part 
thereof, shall be deemed to be so included 
only from the date on which, and to the 
extent that, payments are made on 
account of such subscriptions. Net 
worth, as thus stated, shall be adjusted 
in such manner as the Commission may 
determine to be fair and reasonable, 
including the elimination of apprecia¬ 
tion, adequate statement of the liabili¬ 
ties, and such other adjustments as are 
consistent with sound accounting prin¬ 
ciples. In the computation of “capital 
employed”, good will and other intan¬ 
gibles not actually acquired for cash or 
for a consideration determined by the 
Commission to be the equivalent thereof, 
and stock held in treasury shall be 
excluded, and in instances where, in 
the judgment of the Commission, good 
will and other intangibles were acquired 
improvidently or at an execessive price, 
the amount thereof shall be excluded 
also, or reduced, as the Commission may 
determine, in the calculation of “capital 
employed”. 

(b) Valuation of capital assets. Sub¬ 
sidized vessels and unsubsidized vessels 
when included In “capital employed” 
shall be valued in accordance with Gen¬ 
eral Order No. 24 (5 F.R. 2351), and 
other capital assets shall be valued at 
cost, including betterments and recondi¬ 
tioning costs, to the Operator or to any 
former owner who at any time previous 
to the acquisition of such assets by the 
Operator was a subsidiary, holding, affili¬ 
ate, or associate company of the Opera¬ 
tor (hereinafter referred to as a “related 
company”), whichever is the lower, less 
depreciation; provided, that the cost of 
acquisition of any assets acquired in ex¬ 
change for capital shares or other securi¬ 
ties of the Operator from other than a 
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"related company”, shall not be in ex¬ 
cess of the fair value of such property 
at the date of acquisition. No adjust¬ 
ment shall be made in the computation 
of “capital employed” for the increase in 
equity in vessels represented by better¬ 
ments or liquidation of mortgage indebt¬ 
edness applicable thereto, or for the de¬ 
crease in such equity represented by the 
accrual of depreciation, for the year or 
other accounting period during which 
such betterments are made, indebtedness 
is liquidated, or depreciation accrues. 

(c) Adjustment for non-continuous 
employment of vessels . The equity of 
the Operator in vessels (meaning the de¬ 
preciated value thereof as determined in 
accordance with General Order No. 24, 
less the outstanding balance of any mort¬ 
gage obligations covering such vessels, 
including such proportion of any blanket 
mortgage obligations as the Commission 
may determine to be applicable thereto) 
shall be included in “capital employed” 
only during the period of operation or 
maintenance thereof under the Agree¬ 
ment. except in instances where, by 
agreement between the Commission and 
the Operator, the operating results of 
subsidized vessels temporarily employed 
in unsubsidized services are taken into 
account in determining “net earnings” 
as hereinafter defined for the purposes 
of the reserve and recapture provisions of 
the Agreement. 

In the event that any of the sub¬ 
sidized vessels is withdrawn from opera¬ 
tion in the subsidized service for part of 
any fiscal period, and the results of the 
unsubsidized operations in which such 
vessel subsequently engages are, with the 
consent or at the direction of the Com¬ 
mission, excluded from the computation 
of “net earnings” as hereinafter defined, 
a corresponding reduction shall be made 
in the calculation of “capital employed” 
on the basis of the relation that the num¬ 
ber of days during which such vessel is so 
withdrawn bears to the total number of 
days in the year or other accounting 
period involved. In instances where an 
unsubsidized vessel owned by the Opera¬ 
tor is operated in the subsidized service 
and. by agreement between the Commis¬ 
sion and the Operator, the results of such 
operation are included in the computa¬ 
tion of “net earnings” as hereinafter de¬ 
fined, then, unless otherwise required by 
the Commission in connection with its 
approval of the operation of such vessel 
in the subsidized service, the equity of 
the Operator in such vessel (meaning the 
depreciated value thereof as determined 
in accordance with General Order No. 24, 
less the outstanding balance of any mort¬ 
gage obligations covering such vessel, in¬ 
cluding such proportion of any blanket 
mortgage obligations as the Commission 
may determine to be applicable thereto) 
shall be included ratably in the calcula¬ 
tion of “capital employed” on the basis 
of the relation that the number of days 
during which such vessel is so operated 
bears to the total number of days in the 
year or other accounting period involved. 


(d) Interim additions and deductions. 
Additions to capital, such as cash realized 
from the sale of stock, paid in surplus, 
etc., and withdrawals of capital shall be 
included or deducted (as the case may 
be) in the computation of “capital em¬ 
ployed”, pro rata, on th basis of the pro¬ 
portion of such additions or withdrawals 
represented by the relation that the 
number of days from the date thereof to 
the end of the year or other accounting 
period involved bears to the total number 
of days within such period, this propor¬ 
tion to be allocated to or between “capital 
employed” in subsidized and in unsub¬ 
sidized operations in the manner herein¬ 
after prescribed. 

Capital gains and capital losses (except 
those resulting from the asquisition, loss, 
sale, or other disposition of vessels) and 
earnings (or losses) for any accounting 
period subsequent to the end of the 
month preceding the day after the date 
of the Agreement shall be included in the 
computation of “capital employed” only 
from the end of the year or other ac¬ 
counting period in which realized (or sus¬ 
tained). Dividends paid out of earnings 
that have not been included in “capital 
employed” shall not be deducted from 
“capital employed.” 

The equity of the Operator (deter¬ 
mined in the manner hereinbefore pre¬ 
scribed) in vessels acquired and in vessels 
sold, lost through marine disaster or 
otherwise disposed of during the year or 
other accounting period involved shall be 
included in the computation of “capital 
employed”, pro rata, on the basis of the 
proportion of such equity represented by 
the relation that the number of days of 
operation in the subsidized service under 
the Agreement bears to the total number 
of days in such period. Simultaneously, 
the consideration paid or received for 
such vessels (including claims receivable 
from insurance underwriters on account 
of loss thereof, but subject to adjustment 
to an amount not in excess of final net 
collections) shall be treated, for the pur¬ 
pose of determining “capital employed”, 
in the same manner as is hereinbefore 
prescribed with respect to additions to, 
and withdrawals of, capital. 

(e) Allocation between subsidized and 
unsvJbsidized activities. In instances 
where the Operator engages in any other 
activities, in addition to the operation of 
the subsidized vessels, except extensive 
non-shipping operations (with respect 
to which the determination of the net 
assets allocable thereto shall be accorded 
special consideration and shall be on 
such bases as the Commission may de¬ 
termine to be fair and reasonable), the 
allocation of “capital employed” (other 
than the equity in vessels which is here¬ 
inbefore disposed of), subject to such ex¬ 
ceptions as the Commission shall deter¬ 
mine to be essential to the production 
of a fair and reasonable result, generally 
shall be made as follows: 

(1) Assets (and liabilities) employed 
exclusively in the operation of the sub¬ 


sidized vessels and services incident 
thereto, such as deposits in the statutory 
Capital and Special Reserve Funds and 
in the contractual Construction Fund, 
collateral posted with the Commission in 
lieu of the performance bond required 
under the Agreement, and progress pay¬ 
ments on vessels under construction to 
replace the subsidized vessels or augment 
the subsidized service, shall be allocated 
entirely to subsidized operations in the 
computation of “capital employed.” 

(2) Assets (and liabilities) not em¬ 
ployed in the operation of the subsidized 
vessels and services incident thereto (as 
determined by the Commission), includ¬ 
ing investments in, advances and loans 
to, and monies on deposit with “related 
companies”, shall be allocated entirely 
to unsubsidized operations in the com¬ 
putation of “capital employed”, except 
in instances where “related companies” 
perform services or supply facilities com¬ 
ing within the purview of Section 803 of 
the Act, in which instances investments 
in, and advances and loans to, such “re¬ 
lated companies” shall be allocated be¬ 
tween subsidized and unsubsidized oper¬ 
ations on such basis as the Commission 
shall determine to be fair and reason¬ 
able in each individual case. 

(3) The value of inventories of spares 
aboard vessels, or earmarked in ware¬ 
houses for specific vessels and not inter¬ 
changeable. shall be allocated in the 
same manner as the vessels aboard which 
they are to be used. 

(4) After the allocation of the Oper¬ 
ator's equity in the vessels, inventories 
of vessels' spares, and net assets directly 
and entirely allocable to subsidized or 
unsubsidized operations (the latter to in¬ 
clude net assets allocable to non-shipping 
operations), the remainder of the ad¬ 
justed net worth of the Operator shall 
be allocated between subsidized and un¬ 
subsidized operations on the basis of the 
relation that the total gross vessel oper¬ 
ating revenue (meaning revenue derived 
from the carriage of cargo, passengers, 
and mail, and charter revenue, except in 
instances where, in the judgment of the 
Commission, the inclusion of the latter 
would produce a disproportionate result) 
earned in subsidized and unsubsidized 
operations, separately (including a rata¬ 
ble proportion of such revenue on voy¬ 
ages in progress at the inception of the 
Agreement, upon the commencement and 
termination of each “recapture period” 
following which “excess profits” are due 
and payable to the Commission, and upon 
the termination of the Agreement) bears 
to the total of such revenue derived from 
both subsidized and unsubsidized oper¬ 
ations. The amount so allocated to sub¬ 
sidized operations shall be deemed to be 
the proportion of such net assets to be 
included in “capital employed.” 

(5) In instances where two or more 
Agreements are concurrently in effect 
between the Commission and the Oper¬ 
ator for all or part of any year or other 
accounting period, the allocation of 
“capital employed” as between opera- 
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lions under each of such agreements 
shall be made, if necessary, on the same 
basis as is prescribed herein for alloca¬ 
tion between subsidized and unsubsidized 
activities/ 1 

§ 286.3 Net earnings —(a) Fundamen¬ 
tal basis. The net profit of the Operator 
on its subsidized vessels and services in¬ 
cident thereto (hereinafter referred to as 
"net earnings”) shall be determined by 
deducting from gross income, as herein¬ 
after defined for the purposes of this 
order only, such direct vessel operating 
expenses (including bar and slop chest 
losses and those resulting from advance 
and prepaid beyond transactions), con¬ 
tributions to pools for the purpose of 
equalizing revenue in accordance with 
pooling agreements, terminal and other 
auxiliary operating expenses, adminis¬ 
trative and general expense, interest ex¬ 
pense, amortization of deferred charges, 
depreciation, taxes (including taxes based 
upon the portion of the earnings of the 
subsidized vessels and services incident 
thereto that is not required to be de¬ 
posited in the statutory reserve funds, 
but not including taxes on earnings with¬ 
drawn from the statutory reserve funds 
and paid into the general funds of the 
Operator or distributed as dividends or 
bonuses upon termination of the Agree¬ 
ment or at the end of any recapture 
period as provided therein), and all other 
charges which customarily are made in 
accordance with sound accounting prac¬ 
tice in determining “net earnings”, all 
as the Commission may determine to be 
fair and reasonable: provided, that no 
such deduction shall be made on ac¬ 
count of: 

(1) Expenditures made or which the 
Commission finds should have been made 
to place the subsidized vessels in good 
running order, condition, and repair, 
sufficiently tackled, appareled, furnished 
and equipped at the commencement of 
such vessel's first voyage under the 
Agreement, 

•2) Expenses incurred in violation of 
the Act or of the Agreement or on ac¬ 
count of any obligations resulting from 
any action taken in violation of the Act 
or of the Agreement, or 

(3) Expenses found by the Commission 
to have been clearly improvident, un¬ 
necessary, or excessive. 

In so far as vessels are concerned, de¬ 
preciation shall be computed on an eco¬ 
nomic life of twenty years (in accordance 
with General Order No. 24) and on the 
basis of the value at which the vessels 
are included in "capital employed”, as 
hereinbefore defined. 

(b) Definition of “gross income” 
"Gross income” shall include such items 
as revenue earned from the carriage of 
cargo, passengers, and mail (including 
bar and slop chest profits and those re¬ 
sulting from advance and prepaid beyond 
transactions), charter revenue, gross col¬ 
lections from pools for the purpose of 
equalizing revenue in accordance with 


pooling agreements, income from termi¬ 
nal and other auxiliary operations, and 
such other transactions as the Commis¬ 
sion may determine are properly in¬ 
cluded. “Gross income” shall include 
also interest earned, dividends received, 
and other non-operating income, as well 
as all accruals of operating differential 
subsidy under the Agreement. 

(c) Allocation between subsidized and 
unsubsidized activities. In instances 
where the Operator engages in any other 
activities in addition to the operation of 
the subsidized vessels, except extensive 
non-shipping operations (with respect to 
which the determination of the “net 
earnings” allocable thereto shall be 
accorded special consideration and shall 
be on such basis as the Commission may 
determine to be fair and reasonable), the 
allocation of “net earnings”, subject to 
such exceptions as the Commission shall 
determine to be essential to the produc¬ 
tion of a fair and reasonable result, gen¬ 
erally shall be made as follows: 

(1) Revenue earned from the carriage 
of cargo, passengers, and mail, and 
charter revenue, and direct vessel oper¬ 
ating expenses (as detailed in General 
Order No. 22, 1 Accts. Nos. 600 and 700 
(46 CFR 282.600 and 282.700, respec¬ 
tively) ) shall be allocated directly to the 
subsidized and unsubsidized operations 
in which such revenues were earned and 
expenses were incurred: Provided, That 
in instances where, by agreement between 
the Commission and the Operator, the 
operating results of subsidized vessels 
in unsubsidized services, or of unsubsi- 
dized vessels in subsidized services, are 
to be taken into account in determining 
“net earnings” for the purposes of the 
reserve and recapture provisions of the 
Agreement, such results shall be allocated 
directly to the subsidized operations. 

(2) Collections from pools and contri¬ 
butions thereto for the purpose of equal¬ 
izing revenue, in accordance with pooling 
agreements, shall be allocated directly to 
the subsidized or unsubsidized operations 
in which such revenues were earned or 
expenses were incurred. 

(3) Inactive Vessels Expense, neces¬ 
sarily and properly incurred in the main¬ 
tenance of subsidized vessels during lay¬ 
up periods with respect to which subsidy 
is allowed, shall be allocated directly to 
subsidized operations, and such expenses 
of unsubsidized vessels shall be allocated 
directly to unsubsidized operations. 

(4) Subsidy accrued in accordance with 
the provisions of the Agreement shall be 
allocated directly to subsidized opera¬ 
tions. 

(5) The Uniform System of Accounts 

for Operating-Differential Subsidy Con¬ 
tractors, prescribed by the Commission 
in General Order No. 22 (46 CFR 

282.00-1 et. seq.), provides, among other 
things, that Income from Terminal Op¬ 
erations, Income from Cargo Handling 
Operations, Income from Tug and 
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Lighter Operations, and Income from 
Other Shipping Operations (in instances 
where such facilities are maintained by 
the Operator) shall be credited with 
“agreed amounts” for such services per¬ 
formed for vessels owned by the Opera¬ 
tor. with corresponding charges to Ves¬ 
sel Operating Expense. The “agreed 
amounts”, next above mentioned, shall 
be based on the “going rates” for the 
services and facilities at the ports in¬ 
volved, or, if there are no established 
rates, then at the rates for which such 
services and facilities could be obtained 
from independent suppliers. The ac¬ 
crual of this intra-company income ac¬ 
complishes a three-fold purpose, namely: 

(a) The inclusion in vessel operating 
expense accounts of charges on the same 
basis as if such facilities were not main¬ 
tained by the Operator. 

(b) Reflection of the direct monetary 
advantage or disadvantage to the Opera¬ 
tor, resulting from the maintenance of 
such facilities, and 

(c) Provision of a basis for the equali¬ 
zation of the expense of maintaining 
such facilities among the accounts of the 
vessels utilizing them. 

In instances where an Operator, or 
any of its “related companies”, main¬ 
tains such facilities and they are util¬ 
ized by the subsidized vessels, and, 
further, where such Operator, or “re¬ 
lated companies”, charge the subsidized 
vessels for such facilities on the basis of 
rates not in excess of the rates charged 
all other vessels using them, unless, in 
the opinion of the Commission, direct 
allocation is practicable, the correspond¬ 
ing expense of maintaining such facili¬ 
ties shall be determined (where neces¬ 
sary) by allocation thereof between sub¬ 
sidized and unsubsidized operations on 
the basis of the relation that the in¬ 
come so derived from the vessels en¬ 
gaged in each such operation bears to 
the total income derived from the fur¬ 
nishing of such facilities, except that in 
the instances of the Operator and its 
wholly owned subsidiaries, income de¬ 
rived from the furnishing of such facili¬ 
ties to vessels not owned or operated by 
the Operator, or any of its “related 
companies”, shall not be included in the 
above calculation, but shall be prorated 
between subsidized and unsubsidized 
operations in the same manner as is the 
expense of maintaining such facilities as 
thus determined. 

The consolidation of the accounts of 
wholly owned subsidiaries with those of 
the Operator will have the effect of 
eliminating the inter-company income 
and expense represented by charges in 
the accounts of subsidized vessels for the 
furnishing of such facilities, and in in¬ 
stances where such facilities supplied 
by other “related companies” are sub¬ 
ject to the provisions of Section 803 of 
the Act, the charges in the accounts of 
subsidized vessels shall be reduced to 
the extent that such charges exceed the 
expense of maintaining such facilities 
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as determined in accordance with the 
foregoing. 

(6) Depreciation expense and interest 
expense on mortgage indebtedness shall 
be allocated between subsidized and un- 
subsidized operations on the same basis 
as the equity of the Operator in the 
property involved is allocated in the de¬ 
termination of “capital employed”, pro¬ 
vided that a common basis shall be used 
for valuation of the property (General 
Order No. 24 in so far as vessels are 
concerned). 

(7) Income in the fonn of dividends 
on investments in “related companies” 
shall be allocated between subsidized and 
unsubsidized operations on such basis as 
the Commission shall determine to be 
fair and reasonable in each individual 
case, talcing into account, among other 
things, the treatment of such invest¬ 
ments in the determination of “capital 
employed” and (in instances where such 
“related companies” perform services or 
supply facilities coming within the pur¬ 
view of Section 803 of the Act) the 
method of recovery by the Operator from 
such “related companies” of profits re¬ 
sulting from the performing of such serv¬ 
ices or supplying of such facilities to the 
subsidized vessels. 

(8) In instances where in the opinion 
of the Commission direct allocations are 
impracticable, and except as otherwise 
provided herein, income and expense 
properly accrued in the accounts listed 
hereunder (in accordance with the Uni¬ 
form System of Accounts for Operating- 
Differential Subsidy Contractors pre¬ 
scribed by the Commission in General 
Order No. 22 (46 CFR 282.00-1 et. seq.)) 
shall be allocated between subsidized and 
unsubsidized operations on the basis of 
the relation that the total gross vessel 
operating revenue (meaning revenue de¬ 
rived from the carriage of cargo, passen¬ 
gers, and mail, and charter revenue, ex¬ 
cept in instances where, in the judgment 
of the Commission, the inclusion of the 
latter would produce a disproportionate 
result) earned in subsidized and unsub¬ 
sidized operations, separately (including 
a ratable proportion of such revenue on 
voyages in progress at the inception of 
the Agreement, upon the commencement 
and termination of each “recapture pe¬ 
riod” following which “excess profits” are 
due and payable to the Commission, and 
upcn the termination of the Agreement), 
bears to the total of such revenue derived 
from both subsidized and unsubsidized 
operations: 

Acct. No. 665—Miscellaneous Operating 
Income (46 CFR 282.665). 

Acct. No. 670—Agency Fees, Commis¬ 
sions, and Brokerage Earned (46 CFR 
282.670). 

Acct. No. 675—Interest Earned (46 CFR 
282.675). 

Acct. No. 685—Dividends (from other 
than “related companies”) (46 CFR 
282.685). 

Acct. No. 690—Miscellaneous Other In¬ 
come (46 CFR 282.690). 


Acct. No. 890—Miscellaneous Operating 
Expense (46 CFR 282.890). 

Acct. No. 900—Administrative and 
General Expense (46 CFR 282.900). 

Acct. No. 945—Management and Oper¬ 
ating Commissions (46 CFR 282.945). 

Acct. No. 950—Advertising (In in¬ 
stances where advertising expense is at¬ 
tributable entirely to passenger traffic, 
or in the judgment of the Commission 
substantially so, revenue earned from the 
carriage of passengers only should be em¬ 
ployed for the purposes of the allocation 
between subsidized and unsubsidized op¬ 
erations in the manner above described) 
(46 CFR 282.950). 

Acct. No. 955—Taxes, Other than Fed¬ 
eral Income Tax (46 CFR 282.955). 

Acct. No. 960—Interest Expense (other 
than on mortgage indebtedness) (46 CFR 
282.960). 

Accts. Nos. 971-974—Amortization of 
Deferred Charges (Amortization expense 
of long-term leases and permanent im¬ 
provements, applicable to properties not 
employed in subsidized operations, should 
be allocated directly to unsubsidized op¬ 
erations) (46 CFR 282.971-974). 

Acct. No. 975—Uncollectible Notes and 
Accounts Receivable (46 CFR 282.975). 

Acct. No. 979—Miscellaneous Deduc¬ 
tions from Income (46 CFR 282.979). 

(9) In instances where the Operator 
engages in unsubsidized operations and 
maintains operating organizations in 
ports not within the trade route of the 
subsidized vessels, as described in the 
Agreement, the overhead expenses in¬ 
curred, less agency fees, commissions, 
and brokerage earned, at such ports, 
shall be allocated directly to unsubsi¬ 
dized operations. Similarly, if, in such 
instances, the Operator maintains oper¬ 
ating organizations at ports not within 
the trade routes of the unsub6idized 
vessels (but within the trade route of 
the subsidized vessels), the overhead ex¬ 
penses incurred, less agency fees, com¬ 
missions, and brokerage earned, at such 
ports, shall be allocated directly to sub¬ 
sidized operations. 

(10) In instances where branch offices 
of the Operator, or any of its “related 
companies”, act as agents for the sub¬ 
sidized vessels, the fees or commissions 
charged in the accounts of subsidized 
vessels for such services shall be at rates 
not in excess of those charged unsubsi¬ 
dized vessels of the Operator, or any of 
its “related companies”, or vessels not 
owned by the Operator or any of its 
“related companies”, for similar services. 
Unless, in the opinion of the Commis¬ 
sion, direct allocation is practicable, the 
corresponding expense of maintaining 
such agency offices of the Operator or 
its “related companies” shall be deter¬ 
mined (where necessary) by allocation 
thereof between subsidized and unsub¬ 
sidized operations on the basis of the 
relation that agency fees, commissions 
and brokerage so derived from the ves¬ 
sels engaged in each such operation 
bears to the grand total of such income, 
except that in the instances of branch 


offices of the Operator and of its wholly 
owned subsidiaries, agency fees, commis¬ 
sions and brokerage derived from the 
performance of such services for vessels 
not owned or operated by the Operator 
or any of its “related companies”, shall 
not be included in the above calculation, 
but shall be prorated between subsidized 
and imsubsidized operations in the same 
manner as is the expense of maintain¬ 
ing such agency offices as thus 
determined. 

The consolidation of the accounts of 
wholly owned subsidiaries with those of 
the Operator will have the effect of elimi¬ 
nating the inter-company income and 
expense represented by fees or commis¬ 
sions charged in the accounts of sub¬ 
sidized vessels for the furnishing of such 
services, and in instances where such 
services supplied by other “related com¬ 
panies” are subject to the provisions of 
the Act, the fees or commissions charged 
in the accounts of subsidized vessels shall 
be reduced to the extent that such 
charges exceed the expense of maintain¬ 
ing such facilities as determined in ac¬ 
cordance with the foregoing. 

(11) In instances where two or more 
Agreements are concurrently in effect 
between the Commission and the Oper¬ 
ator for all or part of any year or other 
accoimting period, the allocation of “net 
earnings” as between operations under 
each of such agreements shall be made, 
if necessary, on the same basis as is pre¬ 
scribed herein for allocation between sub¬ 
sidized and unsubsidized activities. 

(d) Management or operating agency 
arrangements. In instances where Op¬ 
erators act as managing or operating 
agents for other persons or concerns, or 
vice versa, the amount of the manage¬ 
ment and operating commissions to be 
collected or paid, as the case may be) for 
such services, or the division of Overhead 
Expenses between the Operator and such 
other person or concern, shall be on such 
basis as the Commission shall specify in 
approval of the arrangement. 

(e) Capital gains and capital losses. 
“Net earnings” for the purposes of com¬ 
putations hereunder shall be adjusted so 
as to exclude capital gains and capital 
losses. 

(f) Income and expenses resulting 
from excluded assets. Except where 
otherwise agreed between the Commis¬ 
sion and the Operator, income from and 
expenses attributable to assets excluded 
In the computation of “capital em¬ 
ployed”, as hereinbefore defined, like¬ 
wise shall be excluded in the computa¬ 
tion of “net earnings”: Provided , That 
this shall not apply to vessels on which 
an operating-differential subsidy is paid 
under section 708 of the Act. 

(g) Profits from services or facilities 
furnished by “related companies ". In 
determining “net earnings”, any and all 
profits resulting from performing serv¬ 
ices or supplying facilities to the subsi¬ 
dized vessels of the Operator, by persons 
subject to the provisions of section 803 
of the Act, which are required to be ac- 
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counted for and paid over to the Oper¬ 
ator under said section, shall be taken 
into account. In such instances involv¬ 
ing wholly owned subsidiaries, this may 
be accomplished by consolidating the “net 
earnings” of the subsidiary with those 
of the Operator, the Commission reserv¬ 
ing the right, however, to require that 
the adjustment be made in cash.*t 

§ 286.4 Preliminary compliance with 
reserve and recapture requirements —(a) 
Tentative deposits in statutory reserve 
funds and recording of excess profits. 
Not later than thirty (30) days after the 
issuance of this order and on or before 
April 1 of each succeeding year (except 
as otherwise required by the Act or the 
Agreement), the Operator shall deposit 
in the Capital Reserve Fund and in the 
Special Reserve Fund the amounts re¬ 
quired to be deposited therein as at the 
last preceding December 31st, pursuant 
to the provisions of current Operating- 
Differential Subsidy Agreements, based 
on the requirements of section 607 of the 
Act: Provided , however , That in the 
event of any dividend being paid out of 
the earnings of any year or portion 
thereof prior to April 1 of the succeed¬ 
ing year, deposits representing accrued 
depreciation and excess profits (if any) 
shall be made into the Capital Reserve 
and Special Reserve Funds, either con¬ 
currently with the payment of such divi¬ 
dend or prior thereto, based upon the 
calculations, tentative or otherwise, upon 
which the Operator’s action in declar¬ 
ing the dividend was predicated. The 
amounts of such deposits shall be cal¬ 
culated in accordance with the rules and 
regulations for determining “capital em¬ 
ployed” and “net earnings” as above 
prescribed. In instances where audited 
financial and operating statements have 
not been prepared by the Operator from 
its records or by its public accountants, 
tentative calculations should be prepared 
for this purpose. If the Operator estab¬ 
lishes, to the satisfaction of the Commis¬ 
sion, that its working capital would be 
seriously depleted by making any such 
deposit in the Special Reserve Fund, the 
Commission in its discretion may post¬ 
pone, under such conditions as it may 
prescribe, the making of part or all of 
such deposit, provided that the amount 
so postponed shall not exceed the amount 
of the unpaid operating-differential sub¬ 
sidy for the period to which the deposit 
applies. 

If. in accordance with these calcula¬ 
tions, excess profits accrued to the Com¬ 
mission, pursuant to the “recapture” 
provisions of the Agreement based on 
clause 5 of section 606 of the Act, the 
Operator shall at the same time cause 
ari entry to be made on its books, cred¬ 
iting Acct. No. 550—Recapture Profits— 
Commission (46 CF.R. 
282.550) with the amount thereof, to 
the extent that such excess profits sub- 
ject to recapture, cumulative to the end 
i the year or other accounting period 
involved, do not exceed the sum of_ 


(1) Balances required to be on deposit 
in the statutory Capital and Special 
Reserve Funds at that date, 

(2) Any amounts which shall have 
been transferred to the general funds 
of the Operator from either of such 
reserve funds and not repaid thereto, 
and 

(3) Any prepayments of amounts not 
due before one year on the principal of 
notes secured by mortgage on the sub¬ 
sidized vessels or on the purchase of 
replacement vessels or reconstruction of 
vessels or additional vessels to be em¬ 
ployed by the Operator on an essential 
foreign trade line, route, or service 
approved by the Commission. 

The extent to which balances in the 
statutory reserve funds are insufficient 
to cover the cumulative total of excess 
profits subject to recapture shall be 
shown on the balance sheet as a con¬ 
tingent liability. 

(b) Calculation of provision for fed¬ 
eral income tax. For the purposes of 
these preliminary calculations, provision 
for Federal Income Tax shall be de¬ 
ducted, in the determination of “net 
earnings”, in an amount computed by 
applying the income tax rates to the 
amount of such “net earnings” if same 
are not in excess of ten (10) per cent 
of the “capital employed”. In instances 
where the “net earnings”, before provi¬ 
sion for Federal Income Tax, exceed ten 
(10) per cent of the “capital employed”, 
provision for Federal Income Tax shall 
be computed by dividing the amount 
equivalent to ten (10) per cent of such 
capital by the difference between one 
hundred (100) per cent and the rate of 
average income tax thereon, and multi¬ 
plying the quotient by the rate of average 
income tax, e. g., 

Hypothesis 

(a) 10% of "capital employed”. $100,000.00 

(b) Illustrative rate of average 

income tax on above— 

15%. 

(c) Difference between 100% 

and Illustrative rate of av¬ 
erage income tax—85%. 

(d) "Net earnings”, before pro¬ 

vision for Federal Income 

Tax-- 150.000.00 


Computation of Tax 

(a) $100,000.OO--(c) 

85 = $1,176.- 
47058 X (b) 

15=_$17. 647. 06 

Distribution of Earnings 


"Net earnings”, before provision 

for Federal Income Tax_ 150,000. 00 

Less: Provision for Federal 
Income Tax_ 17,647.06 


“Net earnings”, after provision 

for Federal Income Tax_ 132,352.94 

10% of "capital' employed"_ 100.000.00 


Balance required to be deposited 
In Special Reserve Fund (60% 
subject to recapture by the 
Commission)_ 32,352.94 


Should the excess of “net earnings”, be¬ 
fore provision for Federal Income Tax, 


over 10 per cent of “capital employed” 
be less than the provision for Federal 
Income Tax, as above calculated, the 
deficiency must be deducted from the 
portion of such “net earnings” repre¬ 
sented by 10 per cent of “capital em¬ 
ployed”. 

These calculations of provision for 
Federal Income Tax, (inapplicable with 
respect to any earnings otherwise avail¬ 
able for distribution to stockholders 
which, by reason of their being deposited 
in the statutory Capital or Special Re¬ 
serve Funds, are exempt from Federal 
Income Taxes) shall be subject to ad¬ 
justment, upon final determination by 
the Bureau of Internal Revenue, of the 
amount of such tax assessable upon the 
“net earnings” of the Operator for the 
year or other accounting period in¬ 
volved. In no event shall the amount of 
the tentative or final provision for Fed¬ 
eral Income Tax deducted in the de¬ 
termination of “net earnings” exceed 
the amount of such tax reported in the 
income tax return or assessed (as the 
case may be) upon the total taxable in¬ 
come of the Operator for the year or 
other accounting period involved. 

(c) Statements required by the Com¬ 
mission. Promptly upon the completion 
of its calculation of the tentative 
amounts required to be deposited in the 
statutory reserve funds and of the 
amount of excess profits, if any. subject 
to recapture by the Commission, the 
Operator shall submit to the local dis¬ 
trict Auditor of the Commission (or to 
the Chief, Auditing and Financial 
Analysis Section, Division of Finance, 
at Washington, if there be no District 
Auditor of the Commission in the city 
in which the home office of the Operator 
is located) a statement in quadruplicate, 
reflecting the Operator’s preliminary 
calculation of “capital employed”, 
amounts required to be deposited in the 
Capital Reserve Fund and in the Special 
Reserve Fund, and excess profits, if any, 
subject to recapture by the Commission, 
and also in quadruplicate, the Balance 
Sheet as at the beginning of the year or 
other accounting period involved, and 
the Income Sheet for such period, show¬ 
ing the allocation of “net earnings” as 
between subsidized and unsubsidized 
operations. 

The statement reflecting the Operator’s 
preliminary calculation of “capital em¬ 
ployed”, etc., shall be certified by a duly 
authorized officer of the Operator to the 
following effect: 

This statement correctly sets forth, to the 
best of my knowledge and belief, the “capital 
necessarily employed in the business” of the 
subsidized vessels and services incident there¬ 
to, the amounts of the deposits required to 
be made in the Capital Reserve Fund and 
in the Special Reserve Fund, and the amount 
of excess profits subject to recapture by the 
United States Maritime Commission for the 
above stated period, pursuant to the provi¬ 
sions of the Operating-Differential Subsidy 

Agreement dated _and 

in accordance with the rules and regulations 
prescribed in General Order No. 31 of the 
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Commission, based on the records of the 
undersigned Operator at this date. 

Name of Operator 

Title’. 


Date 

The Balance Sheet shall be certified by 
a duly authorized officer of the Operator 
to the following effect: 

This Balance Sheet, to the best of my 
knowledge and belief, fairly presents the 
financial position of the undersigned Opera¬ 
tor as at the above date, as reflected In its 
books of account with which I am familiar, 
maintained in accordance with the Uniform 
System of Accounts for Operating-Differen¬ 
tial Subsidy Contractors, prescribed by the 
Commission In General Order No. 22, at this 
date. 


Name of Operator 

.."Title. 

Date 

The Income Sheet shall be certified 
by a duly authorized officer of the Oper¬ 
ator to the following effect: 

This Income Sheet, to the best of my 
knowledge and belief, correctly states the 
operating results of the undersigned Opera¬ 
tor for the above period, as reflected in its 
books of account with which I am familiar, 
maintained in accordance with the Uniform 
Bystem of Accounts for Operating-Differen¬ 
tial Subsidy Contractors, prescribed by the 
Commission in General Order No. 22. at this 
date. 

Name of Operator 
Tttie 


Date 

The statement of “capital employed”, 
amounts required to be deposited in the 
Capital Reserve Fund and in the Special 
Reserve Fund, and excess profits (if any) 
subject to recapture by the Commission, 
shall be prepared substantially in the 
form of similar statements prepared by 
the Commission in connection with final 
accountings under the so-called Tem¬ 
porary Operating-Differential Subsidy 
Agreements, copies of which have been 
furnished Operators with whom such ac¬ 
countings have been completed. In the 
instances of Operators with whom such 
final accountings have not been com¬ 
pleted, the District Auditors of the Com¬ 
mission should be consulted for advice as 
to the form to be employed in the prepa¬ 
ration of such statements.* t 

§ 286.5 Statement of purposes and 
reservations. The purpose of this order 
is to establish rules and regulations for 
uniform application in the determination 
of “capital employed” and “net earn¬ 
ings” in accordance with the reserve and 
recapture provisions of Operating-Dif¬ 
ferential Subsidy Agreements in order 
that, in advance of the completion of 
annual accountings by the Commission, 
the Operator shall be in a position to 
determine, with a reasonable degree of 
accuracy, the amounts of the deposits 
required to be made in the statutory re¬ 
serve funds, of excess profits subject to 


recapture by the Commission, of “un¬ 
restricted profits” available for ultimate 
distribution to stockholders, and of 
Federal Income Taxes. 

The preliminary or tentative deposits 
in the statutory reserve funds, calcula¬ 
tions of excess profits subject to recap¬ 
ture by the Commission, and entries in 
the books of account, provided for in 
§ 286.4, are subject to adjustment upon 
the completion of final accounting for 
each year or other accounting period in¬ 
volved by the Commission. 

The establishment of the rules and 
regulations prescribed in this order is 
without prejudice to the right of the 
Commission to determine upon the em¬ 
ployment of other bases for allocation 
and calculation in any instances where, 
upon the completion of any annual or 
final accounting, the results produced by 
the application of the rules and regula¬ 
tions prescribed herein do not, in the 
judgment of the Commission, produce 
fair and reasonable results. 

Nothing herein contained shall be con¬ 
strued as a waiver of any requirement 
that the consent of the Commission be 
obtained with respect to any transac¬ 
tions. nor as a waiver of any other right 
reserved to the Commission by the Act 
or under Operating-Differential Subsidy 
Agreement. *t 

By Order of the United States Mari¬ 
time Commission. 

W. C. Peet, Jr M 
Secretary. 

June 11, 1940. 

[P. H. Doc. 40-2566; FUed, June 24. 1940; 

10:16 a. in.| 


TITLE 49—TRANSPORTATION AND 
RAILROADS 

CHAPTER I—INTERSTATE COM¬ 
MERCE COMMISSION 

(Order No. 3666J 

Regulations for Transportation of Ex¬ 
plosives and Other Dangerous 

Articles 

Present: J. M. Johnson, Commissioner, 
to whom the above entitled matter has 
been assigned for action thereon. 

Regulations for the transportation of 
explosives and other dangerous articles 
by rail in freight, express, and baggage 
services, and by water and highway, being 
under further consideration: 

And it appearing , That upon applica¬ 
tions made by interested parties, certain 
proposed new and amended regulations 
should be established pursuant to section 
233 of the Criminal Code (Transportation 
of Explosives Act), and upon investiga¬ 
tion had are found to be in accord with 
the best-known practicable means for 
securing safety in transit, covering the 
packing, marking, loading, handling 
while in transit, and the precautions nec¬ 
essary to determine whether the material 


when offered is in proper condition to 
transport: 

It is ordered , That the aforesaid regu¬ 
lations as heretofore published in orders 
of May 12, 1930, Oct. 14, 1932, Jan. 13, 
1934, Aug. 24, 1934, Apr. 8, 1935, and 
Aug. 27, 1936, be and they are hereby 
amended as follows: 

PART I—RAIL FREIGHT 

Amending par. 56 (b), order Aug. 27, 
1936, as follows ( packing dynamite ): 

(Add) Exception to par. 56 (b) as fol¬ 
lows: Dynamite containing 10 percent 
or less of liquid explosive ingredient in 
cartridges or bags as prescribed in par. 
56 (a) may be packed in wooden boxes, 
gross weight not to exceed 140 pounds, 
or fiberboard boxes, gross weight not to 
exceed 65 pounds. 

Amending par. 242, order May 12. 
1930, as follows ( packing ethylene ox¬ 
ide) : 

(Add) Or in tank cars, specification 
104A. Outage must be sufficient to pre¬ 
vent tank car from becoming entirely 
filled with liquid at 105° F. 

Amending par. 364, order Apr. 8. 1935, 
as follows ( packing acid sludge, etc.) : 

(Add) These materials, except when 
containing hydrofluoric acid, are also 
authorized for transportation in boxed 
carboys, specification 1A. 

Superseding and amending fourth 
subparagraph, paragraph 485, order 
Jan. 13, 1934, to read as follows (pack¬ 
ing for aniline oil ): 

(4th subpar.) Or in metal barrels or 
drums, specification 5. 5A, or 5B; or 
specification 5J, single-trip container; 
net weight in 110-gallon drums should 
not exceed 915 pounds; gaskets not less 
than one-eighth inch thick must be 
used at bung and filling holes and must 
be made of hard fiber impregnated with 
glycerin, or of metal-covered cork, or of 
impregnated asbestos sheets, or metal- 
covered asbestos; gaskets and flanges 
must be thoroughly coated with shellac 
prior to tightening of the bungs; filled 
drums must be so placed that bungs will 
be subjected to hydrostatic head of oil 
contained therein for a period of not 
less than 12 hours; the exterior of filled 
drums must be carefully examined for 
evidence of aniline oil, any traces of 
which must be removed by washing off 
with water or, preferably, weak acetic 
acid; the space between rolling hoops 
immediately around the bung should be 
painted, to aid in the detection of leaks 
at this point; drums showing no signs of 
leakage only may be shipped; all re¬ 
turnable drums must bear the following 
returnable package notice, shellacked to 
head of drum consignee’s name and 
address: 

(Notice to appear on returnable pack¬ 
ages remains in force.) 

Amending par. 501, order Oct. 14, 
1932, as follows (packing arsenical com¬ 
pounds, etc.): 

(Add as 4th subpar.; 4th subpar. re¬ 
numbered 5th subpar.) Or in paper 
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bags, specification 44B, with inside paper 
bags, specification 2D; bulk packing (in¬ 
side containers not required) authorized 
for carload and truckload shipments 
only. Net weight not over 50 pounds 
each. 

PART IV—SHIPPING CONTAINER SPECIFICA¬ 
TIONS 

Specification 24C 

Amending specification 24C, order May 
12, 1930, as follows: 

(Add) 6. Three-piece boxes are 
authorized as follows; 

Material must be double-faced cor¬ 
rugated fiberboard as specified herein for 
one-piece boxes, except that B-flute type 
board is permitted; construction and 
closing must be as specified in specifica¬ 
tion 23D, except that recessed ends are 
not permitted; marking must be as speci¬ 
fied herein. 

Amending order May 12, 1930, as fol¬ 
lows: 

(ADD) SHIPPING CONTAINER SPECIFICATION 
44B 

Paper Bags 
Construction 

1. (a) Bags must be at least 4 thick¬ 
nesses of No. 1 Kraft bag paper, or 
equivalent, with a minimum total basis 
weight of 200 pounds (480 sheets 24 by 
36 inches). 

(b) Outer sheets must be of highly 
sized, hard finish, water-proofed stock 
and at least 60 pounds basis weight, inner 
sheets not less than 40 pounds each. 

(c) Bags to be of “satchel bottom” 
construction; bottoms to be reinforced 
with a Kraft paper patch at least 30 
pounds basis weight. Other bottoms of 
equal efficiency are authorized. 

(d) Mullen or Cady Test of all Kraft 
paper used must be not less than 90 
percent of basis weight. 

(e) Moisture resistant adhesive must 
be used on all seams and bottom patch. 

Top Closure 

2. (a) Inner (fourth) ply to be dia¬ 
mond folded, loose; the third ply to be 
diamond folded and silicated across all 
its over-lapping folds; the two outer 
Plies to be diamond folded, and cross 
sealed, front to back and side to side, 
with gummed tape extending at least 2 
inches down sides of bag. Other clo¬ 
sures of equal efficiency are authorized. 

(b) Sealing tape must be 4 inches 
wide, of No. l Kraft paper, 90 pound 
basis weight (480 sheets 24 by 36 
inches), or equivalent, and having a 
strength, Mullen or Cady test, of not 
less than 90 pounds. 

Tests 

3. Bags as prepared for shipment 
must be able to withstand 4-foot drops, 
one on each end and one each on oppo¬ 
site sides, without sifting or rupture. 

No. 123-4 


Marking 

4. (a) On each bag with letters and 
figures at least Vi inch high in rectangle 
as follows: 


ICC—44B 


This mark shall be understood to certify 
that bag complies with all specification 
requirements. 


It is further ordered , That the afore¬ 
said regulations as further amended 
herein shall be and remain in force on 
and after September 10, 1940, and shall 
be observed until further order of the 
Commission; 

It is further ordered. That compliance 
with the aforesaid amendments made 
effective by this order is hereby author¬ 
ized on and after the date of approval 
and publication thereof; 

And it is further ordered, That copies 
of this order be served upon all the re¬ 
spondents herein, and that notice to the 
public be given by posting in the office 
of the Secretary of the Commission at 
Washington, D. C. 

Dated at Washington, D. C.. this 12th 
day of June 1940. 

By the Commission, Commissioner 
Johnson. 

[sealI W. P. Bartel, 

Secretary . 

[P. R. Doc. 40-2567; Piled. June 24, 1940; 

10:23 a. m.) 


Notices 


DEPARTMENT OF THE INTERIOR. 

Bituminous Coal Division. 

[Docket No. 12 J 

In the Matter of Prescribing Due and 
Reasonable Maximum Discounts or 
Price Allowances by Code Members 
to “Distributors” Under Section 4, 
Part II (h), of the Bituminous Coal 
Act of 1937. and Establishing Rules 
and Regulations for the Main¬ 
tenance and Observance by Dis¬ 
tributors, in the Resale of Coal, of 
the Prices and Marketing Rules and 
Regulations Provided for by Section 
4 of the Act 

AN ORDER PROVIDING FOR THE DISTRIBUTION 
AND PUBLICATION IN THE FEDERAL REGIS¬ 
TER OF THE FINDINGS, CONCLUSIONS AND 
ORDER OF THE DIRECTOR 

The Director, on the 19th day of June 
1940, having made Findings of Fact and 
Conclusions, and having entered his or- 


(b) Name and address of maker lo¬ 
cated just above or below the mark 
specified in (a); symbol (letters) au¬ 
thorized if registered with the Bureau of 
Explosives. 

PART V—WATER 

Amending table of recommended 
stowage, order Aug. 24, 1934, as follows: 


der 1 prescribing due and reasonable max¬ 
imum discounts and price allowances, and 
promulgating rules and regulations re¬ 
lating to distributors and farmers* coop¬ 
erative organizations in the above- 
entitled matter; 

It is ordered, That the said Findings of 
Fact, Conclusions and Order shall be pub¬ 
lished in the Federal Register, and 
copies thereof shall be available for pub¬ 
lic inspection at the office of the Division 
of the Federal Register, National Ar¬ 
chives. at the office of the Bituminous 
Coal Division, 734 15th Street NW.. 
Washington, D. C., at the offices of the 
Statistical Bureaus of the Division and 
at the offices of the District Boards. 

It is further ordered , That copies of the 
said Findings of Fact, Conclusions and 
Order shall be mailed to the parties who 
have filed appearances in Docket No. 12, 
to the Consumers’ Counsel, to each Dis¬ 
trict Board and to each Statistical Bu¬ 
reau of the Division. 

It is further ordered, That copies of the 
said Order shall be mailed to all code 
members and to all known distributors. 

Dated, June 20, 1940. 

tSEAL] h. A. Gray, 

Director . 

[P. R. Doc. 40-2546: Piled, June 21, 1940; 

11:32 a. m.[ 


DEPARTMENT OF AGRICULTURE. 

Agricultural Adjustment Administra¬ 
tion. 

[41-Tob-l J 

Instructions for Holding Referendum 
on Flue-Cured Tobacco Marketing 
Quotas 

In the event that the Secretary of Ag¬ 
riculture, pursuant to the provisions of 
section 312 (a) of the Agricultural Ad¬ 
justment Act of 1938, proclaims a na¬ 
tional marketing quota for flue-cured to¬ 
bacco for the marketing year beginning 
July 1, 1941, a referendum of farmers en¬ 
gaged in production of the 1940 crop of 
flue-cured tobacco will be held, pursuant 
to the provisions of section 312 (c) of 


Article 

Properties 

Label 

Outside containers 

Stowage 

(Add) Acid sludge, sludge acid, spent sul¬ 
phuric acid, spent mixed add. 

Corrosive liquid. 

White. 

Boicd carboys.... 

AorB. 



See page 2345. 
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said act and in accordance with the reg¬ 
ulations hereinafter set forth, on a date 
to be announced by the Secretary of Ag¬ 
riculture, to determine whether such 
farmers are in favor of or opposed to such 
quota and to determine whether such 
farmers are in favor of or opposed to 
flue-cured tobacco marketing quotas for 
the three-year period beginning July 1, 
1941. 

The following forms will be used: 

41-Tob-l—Instructions for Holding 
Referendum on Flue-cured Tobacco Mar¬ 
keting Quotas. 

41—Tob-2—Register of Eligible Voters 
and Ballots Cast. 

41-Tob-3 — Notice — Flue-cured To¬ 
bacco Marketing Quota Referendum. 

41-Tob-4—Flue-cured Tobacco Mar¬ 
keting Quota Referendum Ballot. 

41-Tot>-5—Community Summary of 
Flue-cured Tobacco Marketing Quota 
Ballots. 

41-Tob-6—County Summary of Flue- 
cured Tobacco Marketing Quota Ballots. 

41-Tob-7—State Tabulation of Flue- 
cured Tobacco Marketing Quota Ballots. 

A. VOTING ELIGIBILITY 

All farmers engaged in the production 
of flue-cured tobacco in 1940 are eligible 
to vote in the flue-cured tobacco market¬ 
ing quota referendum. Any person who 
shares in the proceeds of the 1940 flue- 
cured tobacco crop as owner (other than 
a landlord of a standing-rent or fixed- 
rent tenant). tenant, or sharecropper is 
considered as engaged in the production 
of flue-cured tobacco in 1940. If several 
members of the same family participate 
in the production of flue-cured tobacco 
on a farm in 1940, the only member or 
members of such family who shall be 
eligible to vote shall be the member or 
members of the family who have an in¬ 
dependent bona fide status as operator, 
share-tenant, or sharecropper and is en¬ 
titled as such to share in the proceeds of 
the 1940 crop. 

For any farm on which records have 
been obtained in connection with the 
1940 agricultural conservation program 
showing correctly those persons entitled 
to receive a share of the proceeds of the 
tobacco crop grown on the farm in 1940, 
only those persons so shown as entitled 
to receive such share shall be eligible to 
vote in the referendum. 

No person shall be eligible to vote in 
any community other than the commu¬ 
nity in which he resides, except as fol¬ 
lows: (a) Any person who resides in a 
community in which there is no polling 
place shall be eligible to vote at the poll¬ 
ing place designated for the community 
nearest to the community in which he is 
engaged in the production of tobacco in 
1940. (b) Any person who does not re¬ 
side in the county in which he is engaged 
in the production of tobacco in 1940 may 
obtain a ballot at the most conveniently 
located polling place and may cast his 
ballot by signing his name thereto and 
mailing it to the county oflice of the 


county in which he is engaged in the 
production of tobacco in 1940 not later 
than the date of the referendum (the 
postmark on the envelope in which the 
ballot was mailed shall be conclusive evi¬ 
dence of the date of mailing). 

There shall be no voting by mail (except 
as provided above) by proxy, or by agent, 
but a duly authorized officer of a corpo¬ 
ration, firm, association, or other legal 
entity, or a duly authorized member of a 
partnership, may cast its vote. 

Farmers who planted flue-cured 
tobacco in the field in 1940, but will not 
harvest any tobacco on such acreage for 
any reason except neglect to farm the 
planted acreage shall be regarded as en¬ 
gaged in the production of flue-cured 
tobacco in 1940 and therefore eligible to 
vote in the referendum. Any farmer who 
did not plant tobacco in the field shall 
not be eligible to vote. 

No farmer (whether an individual, 
partnership, corporation, association or 
other legal entity) shall be entitled to 
more than one vote in the referendum, 
even though he may be engaged in the 
production of flue-cured tobacco in two 
or more communities, counties or States 
in 1940. 

In the event two or more persons are 
engaged in producing flue-cured tobacco 
in 1940 not as members of a partnership 
but as tenants in common or joint ten¬ 
ants or as owners of community property, 
each such person shall be eligible to vote. 

The follow r ing statements will serve as 
examples to illustrate the eligibility of 
persons to vote in particular instances. 

(a) In the case of a husband and wife 
engaged in the production of flue-cured 
tobacco as joint owners of a farm each 
is eligible to vote; and similarly in the 
case of a husband and his wife or a father 
and his son engaged in the production of 
flue-cured tobacco in 1940 as joint ten¬ 
ants the husband and wife or the father 
and son. as the case may be, are each 
eligible to vote. 

(b) A person who is considered as a 
wage hand on a farm but who receives 
part or all of the proceeds from a fixed 
acreage of tobacco and thus shares in 
the proceeds of the 1940 crop of flue- 
cured tobacco produced on the farm will 
be considered as a sharecropper and shall 
be eligible to vote. 

(c) If any person gives a member of 
his family a part of the tobacco crop or 
its proceeds, but such member of the 
family does not have an independent 
status on the farm as a share-tenant or 
sharecropper then such member of the 
family is not eligible to vote. 

(d) A person acting as administrator, 
executor, or guardian, or in some similar 
fiduciary capacity, is eligible to vote for 
each estate or person for whom he acts 
in such capacity if such estate or person 
is engaged in the production of the 1940 
flue-cured tobacco crop. In such event 
the heirs of the estate for whom the ad¬ 
ministrator or executor acts are not eli¬ 
gible to vote by virtue of being such heirs 


nor is the person for whom the guardian 
or other fiduciary acts eligible to vote. 

(e) A minor is eligible to vote only if 
he is the owner-operator of a farm on 
which flue-cured tobacco is produced in 
1940 or if as a party to a bona-fide lease 
or operating agreement he has an inde¬ 
pendent status as operator, share-tenant 
or sharecropper and as such is entitled to 
share in the proceeds of the 1940 flue- 
cured tobacco crop in a specified propor¬ 
tion. 

B. INSTRUCTIONS TO COUNTY COMMITTEES 

The county agricultural conservation 
committee (hereinafter referred to as the 
county committee) shall be responsible 
for the proper holding of the referendum 
in the county and shall: 

1. Have prepared in duplicate, prior to 
the date of the referendum, a registra¬ 
tion list on 41-Tob-2 showing the name 
and other information required on the 
form for each farmer in the county 
who was engaged in the production of 
flue-cured tobacco in 1940. The regis¬ 
tration list should be prepared by com¬ 
munities using as far as possible the rec¬ 
ords obtained under the 1940 agricul¬ 
tural conservation program. For those 
farms on which performance has not 
been checked the county committee 
should have the respective community 
committeeman or farm supervisor obtain 
the following information. 

(a) The name of the farm operator; 

(b) The name of each share-tenant 
or sharecropper growing flue-cured to¬ 
bacco on the farm in 1940; 

(c) The acres share of each such per¬ 
son in the tobacco grown on the farm; 

(d) The tenure of each such person; 
and 

(e) The name and location of every 
other farm on which each such person 
engaged in the production of flue-cured 
tobacco in 1940. 

In obtaining the above information, 
the farm operator may be requested by 
letter to visit the county office or a 
designated place in the community 
within a specified time for the purpose 
of furnishing the information; or a 
community committeeman or supervisor 
may visit the farm operator and obtain 
the information. In preparing the reg¬ 
istration list <41-Tob-2) it is suggested 
that the procedure indicated by the ex¬ 
ample below be followed: 



Farm 

serial 

No. 

Names of formers elipiblo to 
vote 

Ten¬ 
ure of 
farmer 

Initials 
of com¬ 
mittee* 
i non 
Issuing 
ballot 


A 

B 

C 

D 

1 

100 

Adams, A. A_— 

0 

... _ 

2 


Black, B. B.. 

0 

0 

— 

a 

i 

‘“ioo' 

White, W. W . 

Brown, B. B. (non-resi¬ 
dent). 

—* 
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If the registration list is prepared in 
accordance with the example above, the 
name of the farm operator will be listed 
in the left side of Column B, and in 
the lines immediately beneath the line 
on which the name of the farm operator 
is listed there will be listed in the right 
side of Column B the name of each 
share-tenant or sharecropper on the 
farm who shares in the proceeds of the 
1940 flue-cured tobacco crop. Prefer¬ 
ably all farms operated by the same per¬ 
son in any community should be listed 
in order and the name of such operator 
listed only once. However, if the name 
of any person who resides in a commu¬ 
nity is listed more than once in that 
community the words “Vote other farm'* 
should be written beside his name for 
each farm with respect to which it Is 
listed except for the first farm listed for 
him on the registration list. If the name 
of any person is listed in any community 
and such person does not reside in such 
community the words “Non-resident” 
should be written beside such person’s 
name. 


2. Designate one readily accessible 
place for balloting in each community 
and give public notice of the date of the 
referendum and of the time and place 
for balloting. Such notice shall be given 
by posting the notice form (41-Tob-3) 
at one or more places open to the public 
within each community as soon as pos¬ 
sible after the date of the referendum 
has been announced. 


3. Make use (without advertising ex¬ 
pense) of all available agencies of pub¬ 
lic information, including newspapers 
and radio, to give flue-cured tobacco 
farmers in the county full and accurate 
public notice of the day and hours of 
voting, the location of polling places, 
and the rules governing eligibility to 
vote. Such notice shall be given as soon 
as possible after the date of the refer¬ 
endum has been announced. 

4. Designate three local farmers re¬ 
siding in each community and producing 
flue-cured tobacco in the community in 
1940 as the members of the community 
referendum committee to conduct the 
referendum on the national marketing 
Quota for flue-cured tobacco in such com¬ 
munity, and name one of the members 
chairman of the committee. Designate 
also one such farmer as an alternate to 
serve on the committee in the event 
Uat any of the three regular members 
cannot serve. 

5. In counties with a combined total of 
less than 200 flue-cured tobacco farms, 
the county committee may treat the 
county as one community for the pur¬ 
pose of the referendum and hold the ref¬ 
erendum and perform the duties both 
oi county committee and community ref¬ 
erendum committee. 

6. See that each community referen- 

is provide d with a suit- 
ab e ballQt box in which to place the 
ballots cast in the referendum 


7. See that 41-Tob-2 has been pre¬ 
pared in accordance with the instruc¬ 
tions herein, to show the persons eligible 
to vote in the referendum in each com¬ 
munity. 

8. Deliver the original of 41-Tob-2 and 
a supply of 41-Tob-4 and 5 to the chair¬ 
man of the community referendum com¬ 
mittee. Retain 41—'Tob-2a in the county 
office. 

9. See to it that the community refer¬ 
endum committees understand their 
duties as to (a) issuing ballot forms, (b) 
recording and challenging votes, (c) tab¬ 
ulating ballots, and (d) certifying results 
of the referendum in the community. 

10. Notify the State committee by tele¬ 
phone, telegraph, or in person, as soon 
as possible after the closing of the polls, 
as to the preliminary count of the votes 
on each question in the county. 

11. Meet not later than two days after 
the date of the referendum for the pur¬ 
pose of receiving and summarizing on 
41-Tob-6 the data contained on 41- 
Tob-5. Such meeting shall be open to 
the public. 

12. Prepare and certify in quadrupli¬ 
cate 41-Tob-6, showing the results In 
the county, forward the original and one 
copy to the State agricultural conserva¬ 
tion committee (hereinafter referred to 
as the State committee) not later than 
fourteen calendar days after the date 
of the referendum, keep one copy posted 
for sixty days in a conspicuous place ac¬ 
cessible to the public in or near the office 
of the county committee (hereinafter re¬ 
ferred to as the county office) and file 
one copy permanently in the county 
office, wiiere it shall be open to public in¬ 
spection. 

13. Make an investigation in each case 
of controversy or dispute regarding the 
eligibility of a voter. In each case where 
a ballot is marked “Challenged” by the 
community referendum committee, the 
eligibility of such person shall first be 
determined. If it is determined that 
such person is eligible, the ballot shall 
be placed with the challenged ballot of 
every other person found to be eligible, 
and when all the challenged ballots shall 
have been passed upon by the committee 
those ballots found to be valid shall be 
tabulated in the county summary. If it 
is determined that such person is not 
eligible the ballot shall be preserved with 
other ballots, as provided in paragraph 
15 of this section B. 

14. Make an immediate investigation 
in each case of dispute regarding the cor¬ 
rectness of the summary of the referen¬ 
dum in a community. 

No dispute shall be investigated by 
the county committee unless it is brought 
to its attention within ten calendar days 
after the date on which the referendum 
in question was held. The county com¬ 
mittee shall promptly decide the dispute 
and immediately report its findings to 
the State committee. All voted ballots, 
register forms, and community summary 


sheets involved in the dispute shall be 
mailed or delivered in person to the State 
office. 

15. Seal the voted ballots, challenged 
ballots found ineligible, register sheets, 
and community summary sheets for the 
county in one or more envelopes or pack¬ 
ages (marked “Flue-cured Tobacco Ref¬ 
erendum 1941”, followed by the name of 
the county) and place them under lock 
and key in a safe place under the cus¬ 
tody of the secretary of the county agri¬ 
cultural conservation association for a 
period of sixty calendar days from the 
date of the referendum. If no notice to 
the contrary is received by the end of 
such time, the ballots shall be destroyed 
and the register and community sum¬ 
mary sheets permanently filed in the 
county office, where they shall be open 
to public inspection. 

C. INSTRUCTIONS TO COMMUNITY REFEREN¬ 
DUM COMMITTEES 

Each community referendum commit¬ 
tee designated by the county agricultural 
conservation committee shall: 

1. Arrange, with the assistance of the 
county committee, for conducting the 
referendum. 

2. Assist the county committee in giv¬ 
ing adequate public notice of the time 
and place for casting ballots in advance 
of the date on which the referendum will 
be held. 

3. Provide a place where each voter 
can prepare and cast a ballot in secret 
and without interference. 

4. Provide ballot boxes. Any container 
so arranged that ballots cannot be seen 
and cannot be removed without breaking 
seals on the container will be suitable. 
If strip adhesive paper or similar seals 
are used, such seals should be signed or 
initialed so that breaking or replacing 
the seal will affect or destroy the identi¬ 
fying marks and show the seal has been 
tampered with. 

5. Open the polls not later than 9:00 
o'clock A. M., local standard time, on the 
date fixed for the referendum. 

6. Hold the referendum in a fair and 
unbiased manner. 

7. Initial the ballot and also the regis¬ 
tration list (41-Tob-2) opposite the 
name of the voter prior to issuance of 
the ballot to the voter. The Initials of 
one committeeman will be sufficient but 
the committeeman who initials the ballot 
for a voter also should initial the regis¬ 
tration list for such voter. If the eligi¬ 
bility of the voter is challenged, make 
entries on the ballot form as required in 
paragraph 9 prior to issuance of the 
ballot to the voter. 

8. Instruct each voter, as he is handed 
a ballot form, to mark only one question 
on his ballot so as to show which way 
he votes, and then to fold the ballot and 
place it in the ballot box. 

9. Issue a ballot to each person who 
claims to be eligible to vote and requests 
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a ballot, even though his eligibility is 
challenged by the committee. The com¬ 
mittee shall challenge the eligibility of 
any person to vote: 

(a) If his name was not recorded on 
the register of eligible voters (41-Tob-2) 
prior to the date of the referendum; v 

(b) If he is not engaged in production 
of flue-cured tobacco in 1940 in the com¬ 
munity where the community referen¬ 
dum committee has jurisdiction over the 
polls, or if there is some indication beside 
his name that he should vote in another 
community; or 

(c) If the committee is not certain that 
he has a bona-fide status as a farmer 
engaged in the production of flue-cured 
tobacco in 1940. 

In every case where the eligibility of 
any person to vote is challenged, the 
community referendum committee shall, 
prior to the issuance of the ballot to such 
person, write across the back of the bal¬ 
lot in large letters the word “Challenged” 
and underneath such word the following: 

(a) The name of such person; 

(b) The name or number or letter of 
the community in which such person 
claims to have produced flue-cured to¬ 
bacco in 1940; 

(c) The name of the operator of the 
farm on which such person claims to 
have produced flue-cured tobacco in 
1940; and 

(d) A concise statement of the reason 
for challenging the eligibility of such 
person to vote. 

The committee shall provide each 
fanner whose ballot is challenged as pro¬ 
vided above an envelope in which the 
farmer may seal the ballot before placing 
it in the ballot box. 

10. For each farmer to whom a ballot 
form is issued but who is not already 
listed on 41-Tob-2 prior to the time the 
ballot is issued to him. record thereon 
the information required in columns A 
to D, inclusive, and enter in red pencil in 
the margin to the left of such person’s 
name the letter “C”. 

11. Close the polls and discontinue 
acceptance of ballots at 5:00 o’clock 
P. M.. local standard time, on the date 
of the referendum, or such later hour 
as is fixed by the State committee. 

12. Immediately after closing the polls, 
open the ballot box and canvass the bal¬ 
lots cast, which canvass shall be kept 
open to the public. 

13. Tabulate and record the results 
of the referendum on 41-Tob-5. The 
number of challenged ballots cast shall 
be entered on 41-Tob-5, in the space 
provided, and will not be shown as being 
either for or against the marketing 
quotas. A ballot shall be considered as 
a spoiled ballot if it is mutilated or 
marked in such a way that a determina¬ 
tion cannot be made as to the particu¬ 
lar question for which the ballot should 
be counted. The number of spoiled bal¬ 
lots shall be entered in the space pro¬ 
vided on 41-Tob-5 and such ballots 
placed in an envelope marked “spoiled 


ballots” followed by the name of the 
community. 

14. Determine the total number of 
ballots Issued as shown by the entry on 
the registration list of the initials of 
committeemen who issued the ballots. 
The total number of ballots cast (in¬ 
cluding challenged, spoiled and invalid 
ballots) shall be determined. If any 
ballot was cast which was not initialed 
by a committeeman such ballot shall be 
marked “invalid” and included among 
the spoiled ballots as provided in para¬ 
graph 13 above. 

15. Certify to the accuracy of the exe¬ 
cuted 41-Tob-2 and 41-Tob-5 by sign¬ 
ing the spaces provided. 

16. Notify the county committee by 
telephone, or in person, as soon as pos¬ 
sible after the closing of the polls as to 
the preliminary count of the votes on 
each question in the community. 

17. Seal the voted ballots (including 
those challenged), the spoiled ballots, the 
register sheets, and the community sum¬ 
mary sheets in one or more envelopes ap¬ 
propriately identified by the designation 
of the community and deliver them to 
the county committee not later than two 
calendar days after the date of the refer¬ 
endum, with the unused ballots and other 
forms. The chairman of the community 
referendum committee shall be respon¬ 
sible for the safe delivery of such reports, 
ballots, and forms to the county com¬ 
mittee. 

18. Post an executed copy of 41-Tob-5. 
as soon as it is executed, at a conspicuous 
place at the polling place, so that it re¬ 
mains posted and accessible to the public 
for at least three calendar days after the 
date of the holding of the referendum. 

D. INSTRUCTIONS TO STATE COMMITTEES 

The State committee shall be In charge 
of and responsible for the conducting of 
the referendum in the State and shall— 

1. Notify the applicable regional di¬ 
rector by telegraph as to the preliminary 
count in the referendum in the State of 
votes for and votes against marketing 
quotas. 

2. Summarize on 41-Tob-7 the infor¬ 
mation contained on 41-Tob-6 and mail 
two fully executed 41-Tob-*7’s to the ap¬ 
plicable regional director not later than 
twenty calendar days after the date of the 
referendum. If one sheet proves insuffi¬ 
cient for listing the information with re¬ 
spect to all counties in the State, addi¬ 
tional sheets properly numbered and 
identified and securely attached to the 
first sheet may be used for continuation, 
in which case totals should be entered 
and signatures of at least three members 
of the State Committee subscribed only 
on the last sheet. One fully executed 
copy of 41-Tob-6 and 41-Tob-7 shall be 
permanently filed in the State office of 
the Agricultural Adjustment Administra¬ 
tion where it shall be open to public 
inspection. 

3. Complete the investigation of any 
report from any county regarding contro¬ 
versies, irregularities, or disputes over 


the correctness of summaries of the refer¬ 
endum not later than 15 calendar days 
after the date of the referendum, and 
promptly forward its findings in such 
cases to the applicable regional director. 

E. RESULTS OF REFERENDUM 

Final and official tabulation of the 
votes cast in the referendum will be made 
by the Agricultural Adjustment Admin¬ 
istration and the results of the referen¬ 
dum announced by the Secretary of Agri¬ 
culture. The reports on 41-Tob-7 and 
related papers shall be permanently filed 
with such tabulation and shall remain 
available for public inspection. 

Each county committee is authorized 
to release to the public press and to other 
inquirers unofficial reports of the total 
votes on each question in the referendum 
in the county. 

The State committee is authorized to 
release to the press and to other inquirers 
the unofficial results of the referendum 
for the respective State by counties as 
rapidly as the votes in the various coun¬ 
ties are tabulated. 

If the Administrator of the Agricul¬ 
tural Adjustment Administration or the 
Secretary of Agriculture deems it neces¬ 
sary, the report of any community refer¬ 
endum committee, county committee, or 
State committee shall be reexamined 
and checked by such persons or agencies 
as may be designated. 

Done at Washington, D. C. f this 24th 
day of June 1940. Witness my hand and 
the seal of the Department of Agricul¬ 
ture. 

[seal] H. A. Wallace, 

Secretary of Agriculture. 

IF. R. Doc. 40-2573; Filed. June 24, 1940; 

11:10 a. m.) 


Division of Marketing and Marketing 
Agreements. 

Determination by the Secretary of 
Agriculture, Approved by the Presi¬ 
dent of the United States, with Re¬ 
spect to the Issuance of an Order, as 
Amended, Regulating the Handling of 
Milk in the Chicago, Illinois, Mar¬ 
keting Area 

Whereas pursuant to the powers con¬ 
ferred upon the Secretary by Public Act 
No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricul¬ 
tural Marketing Agreement Act of 1937 
(50 Stat. 246), the Secretary of Agricul¬ 
ture of the United States tentatively ap¬ 
proved, on August 18, 1939, a marketing 
agreement and issued, effective Septem¬ 
ber 1, 1939, an order, both of which regu¬ 
late the handling of milk in the Chicago, 
Illinois, marketing area: and 
Whereas, the Secretary, having reason 
to believe that amendments to said ten¬ 
tatively approved marketing agreement 
and to said order would tend to effectuate 
the declared policy of said act, gave, on 
the 14th day of March 1940, notice of a 
public hearing 1 which was held at Chi- 


1 6 FJR. 1068. 
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cago, Illinois, on March 20. 21, 22, and 
23. 1940, at which times and place all 
interested parties were afforded an op¬ 
portunity to be heard on certain pro¬ 
posed amended provisions of the tenta¬ 
tively approved marketing agreement 
and of the order; and 

Whereas, after such hearing, handlers 
of more than fifty percent of the volume 
of milk covered by such order, as 
amended, which is marketed within the 
Chicago. Illinois, marketing area, refused 
or failed to sign a marketing agreement, 
as amended, relating to the handling of 
milk in such marketing area, tenta¬ 
tively approved by the Secretary on May 
22, 1940: 

Now, therefore, the Secretary of Agri¬ 
culture, pursuant to the powers conferred 
upon him by said act, hereby determines: 


pursuant to the notice issued by the 
Secretary on August 5, 1939, and pub¬ 
lished in the Federal Register August 
11. 1939, the undersigned Presiding 

Officer suggests the following findings of 
fact and order, namely: 

Finding 1 

A preserve or jam is the viscous or 
semi-solid food obtained by concentrat¬ 
ing a mixture of a fruit, or vegetable, 
and saccharine ingredients in which the 
fruit or vegetable ingredient, as the case 
may be, is not less than 45 parts and 
the saccharine ingredient not more than 
55 parts by weight. (R.. pp. 41-45,49-51. 
250-251. 286-287, 390, 491-494, 517-518, 
607-608, 626, 637-638, 1322-1323; OXP. 
Ex. 12) 

Finding 2 


1. That the refusal or failure of said 
handlers to sign said tentatively ap¬ 
pro v e d marketing agreement, as 
amended, tends to prevent the effectua¬ 
tion of the declared policy of the act; 

2. That the issuance of the proposed 
order, as amended, is the only practical 
means, pursuant to such policy, of ad¬ 
vancing the interests of producers of milk 
which is produced for sale in said area; 
and 

3. That the issuance of the proposed 
order, as amended, is approved or fav¬ 
ored by over two-thirds of the producers 
who participated in a referendum con¬ 
ducted by the Secretary and who, dur¬ 
ing the month of February 1940, said 
month having been determined by the 
Secretary to be a representative period, 
were engaged in the production of milk 
for sale in said area. 

In witness whereof, H. A. Wallace, Sec¬ 
retary of Agriculture of the United 
States, has executed this determination 
in duplicate and has hereunto set his 
hand and caused the official seal of the 
Department of Agriculture to be affixed 
hereto in the city of Washington, District 
of Columbia, this 18th day of June 1940. 

I seal] H. A. Wallace, 

Secretary of Agriculture. 

Approved: 

Franklin D Roosevelt 
The President of tlie United States. 

Dated, June 18, 1940. 

[F. R. Doc. 40-2548; Filed, June 21, 1940* 
11:52 a. m.J 
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Upon the basis of the evidence received 
the above-entitled hearing duly held 


In commercial practice the terms 
“preserve” and “jam” when used to iden¬ 
tify a food product, are sometimes dis¬ 
tinguished on the basis of the character 
of the fruit ingredient in such food, the 
product containing the whole fruit or 
large pieces thereof being known as “pre¬ 
serve” and the product containing 
crushed or disintegrated fruit being 
called “jam”, but such a distinction is 
not made uniformly nor is there a defi¬ 
nite line of demarcation applicable to all 
fruits wherefore the terms are generally 
used synonymously. (R., pp. 45, 334- 
335) 

Finding 3 

The following is a list of fruits, each 
of which (except apple) or a combina¬ 
tion of any two or more (including ap¬ 
ple) . may be used as the fruit ingredient 
in a preserve, namely: Apple, apricot, 
blackberry, black raspberry, blueberry, 
boysenberry. cherry, crabapple, cran¬ 
berry, current (or red current), damson 
(or damson plum), dewberry, elderberry, 
fig, gooseberry, grape, grapefruit, green¬ 
gage (or greengage plum), guava, 
huckleberry, loganberry, nectarine, 
orange, peach, pear, pineapple, plum 
(other than damson or greengage plum), 
quince, raspberry (or red raspberry), 
strawberry, tangerine, and youngberry. 
<R., pp. 41-42, 45, 609, 626) 

Finding 4 

The fruit used as the ingredient in the 
manufacture of fruit preserves is the 
clean, mature fruit which may be fresh, 
frozen or canned. (R., pp. 45. 251-252, 
286-287, 444-445, 609, 626, 1322-1323. 
1368) 

Finding 5 

Tomato, or yellow tomato, or rhubarb, 
is the vegetable ingredient used in a pre¬ 
serve made from a mixture of vegetable 
and sugar ingredients. (R., pp. 41. 626) 

Finding 6 

The weight of the fruit prepared for 
use as an ingredient in preserves is its 
net weight exclusive of all ingredients 
used in the canning or freezing of such 
fruits when canned or frozen fruits are 
used, and, when normal commercial 
practice requires removal of portions of 


such fruit in preparing it for such use, 
exclusive also of the weight of all por¬ 
tions normally removed and, when apri¬ 
cots, or cherries, or grapes, or nectarines, 
or peaches, or any of the varieties of 
plums are so used, exclusive also of the 
weight of the pits or seeds of such fruits 
whether removed or not. (R., pp. 80-84, 
251-254, 431-433, 571-572, 607-609, 626, 
1322-1323 

Finding 7 

Any one of the following may be used 
as the saccharine ingredient in a pre¬ 
serve, namely: (1) sugar; (2) invert 
sugar sirups containing not more than 
0.3 percent ash by weight on a dry basis; 
(3) any combination of sugar and invert 
sugar sirup; (4) any combination of 
sugar, invert sugar sirups and com sugar 
or dextrose, or a combination of any 
two or more thereof; (5) any combina¬ 
tion of com sirup, sugar, invert sugar 
sirup and dextrose in which the weight 
of each component is not less than one- 
tenth of the weight of the solids of such 
combination except that the weight of 
the com sirup solids is not more than 
one-fourth the weight*of the combina¬ 
tion; (6) honey; and (7) any combina¬ 
tion of honey, sugar, invert sugar sirup, 
or dextrose, in which the weight of the 
solids of each component is not less than 
one-tenth of the weight of the solids of 
such combination except that the weight 
of honey solids is not less than two-fifths 
of the weight of the solids of such com¬ 
bination. (R.. pp. 51-54. 85-67, 142, 154- 
155, 161-162. 198-199, 259-260, 311-312, 
316-320, 338-339, 460-465, 536-544, 556, 
619. 635, 668-669, 670, 677-679. 804. 818- 
821, 830. 844-845, 928-933, 936, 995, 998 
1053-1054, 1202, 1469-1470) 

Finding 8 

The weight of a saccharine ingredient 
is the weight of the solids of such in¬ 
gredient. <R., pp. 266, 433, 803) 

Finding 9 

The function of any saccharine ingre¬ 
dient in a preserve is to sweeten and 
preserve it and to contribute to its food 
value. (R., pp. 244, 338) 

Finding 10 

“Sugar” is the refined product in 
crystallized form obtained from sugar 
cane or sugar beet, chemically known as 
“sucrose.” (R., pp. 51. 141-142, 184, 245 
255, 352, 402, 1052) 

Finding 11 

When sugar in solution is subjected to 
certain treatments with enzyme inver- 
tase or certain acids, the sucrose is 
wholly or partly converted into levulose 
and dextrose, a chemical reaction com¬ 
monly described by chemists as the “in¬ 
version” of sugar. (R., pp. 52, 53 219, 
546. 1003, 1017, 1020-1021, 1030, ill7- 
1120, 1201, 1203, 1232, 146&-1470) 

Finding 12 

Sugar is partially inverted in the proc¬ 
ess of manufacture of a preserve. (R 

p. 220) 
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Finding 13 

An invert sugar sirup is a wholly or 
partially inverted, refined or partially 
refined sugar solution. (R., pp. 52-53, 
220, 1000, 1001, 1016, 1117, 1200) 

Finding 14 

Invert sugar sirups used commercially, 
including those used as sugar ingredients 
in preserves, are manufactured from raw 
cane sugar by any one of three methods, 
namely: (1) by treatment of a sugar so¬ 
lution prepared from granulated sugar 
with the enzyme invertase; (2) by treat¬ 
ment of a sugar solution prepared from 
granulated sugar with an acid, usually 
hydrochloric or sulphuric, which is neu¬ 
tralized with sodium carbonate when the 
treatment is completed; and (3) by treat¬ 
ing a sugar solution prepared from 
washed raw sugar with hydrochloric acid 
which is neutralized with sodium car¬ 
bonate when the treatment is completed. 
(R., pp. 55, 155, 1000-1003, 1017, 1116- 
1118, 1122, 1125, 1202-1205, 1232, 1242. 
1267-1270, 1471) 

Finding 15 

All sugars contain ash, that is, min¬ 
eral substances which remain when the 
organic substances in sugar are burned. 
<R., pp. 52-53, 147, 306, 308, 891, 1004- 
1014, 1109, 1112, 1208) 

Finding 16 

The amount of ash contained in sugar 
depends, in part, on the climatic and soil 
conditions where the sugar cane or sugar 
beet is grown so that the ash content of 
refined granulated sugars may vary from 
about .01 percent to about .04 percent. 
(R., pp. 314. 1110-1114, 1120) 

Finding 17 

The ash content of invert sugar sirup 
is increased in the process of inversion 
by reason of the addition thereto of 
certain mineral matters contained in 
the water in which the sugar is dissolved 
and by reason of the presence of the 
mineral substance, usually common salt, 
resulting when the acid reagent is neu¬ 
tralized. <R.. pp. 52, 53, 308, 314, 315, 
1030, 1118-1119, 1127, 1236, 1370) 

Finding 18 

The ash content of invert sugar sirup 
is not a deleterious substance and, in 
itself, is not objectionable. <R., pp. 148, 
306. 311, 314, 320-321. 687, 860-867, 891- 
892, 913, 986. 1109-1110, 1208-1211) 

Finding 19 

Subject to the variations in the quan¬ 
tity of ash present due to the causes 
stated, the quantity of ash present in 
sugar is indicative of the degree of re¬ 
finement of such sugar. <R., pp. 307, 
309, 1113-1114, 1126, 1131, 1381) 

Finding 20 

A sugar sirup of an abnormally high 
ash content has a characteristic flavor, 
odor and color which renders it unfit for 
use as a saccharine ingredient in pre¬ 


serves. <R., pp. 154-155, 309-310, 1131, 
1380) 

Finding 21 

A properly refined invert sugar sirup 
containing not more than 0.3 percent ash 
is colorless, odorless and flavorless (other 
than sweetness). (R.. pp. 161-162,1000- 
1001, 1020, 1028, 1203, 1218-1228, 1234, 
1237, 1469, 1376, 1378, 1381-1382) 

Finding 22 

“Corn sugar” is the refined product 
obtained by complete hydrolization cf 
corn starch which is chemically known 
as “dextrose”, a term also used com¬ 
mercially to identify that substance. (R., 
pp. 350, 857-858, 865, 922-924; O.I.P. Exs. 
13, 14, 15. 16) 

Finding 23 

By reason of its low solubility, com 
sugar or dextrose can only be used in 
combination with sugar as the saccharine 
ingredient in a preserve and for the same 
reason the quantity which may be so 
used is limited to an amount which will 
remain in solution. (R., pp. 198-199, 538, 
691, 785, 793, 795, 817-818, 1054; OJ.P. 
Ex. 16) 

Finding 24 

“Com syrup” is the product obtained 
by partial hydrolization of com starch 
and is composed of the sugars dextrose 
and maltose and the non-sugar (or pro¬ 
sugar) substance dextrine. (R., pp. 
205-206, 210-211, 856-857, 862-863, 885- 
888, 963; OJP. Ex. 16) 

Finding 25 

The dextrine in corn sirup is a non¬ 
sugar substance which has a character¬ 
istic taste and texture. (R., pp. 339, 342, 
345. 347-348. 351, 541, 693, 804, 954-955, 
987-989, 1075) 

Finding 26 

Corn sirup costs “much less” than 
sugar and dextrose and a preserve in 
which it is used in substantial quantities 
sells at “much lower” prices. (R., pp. 
466, 541, 805, 1351-1352) 

Finding 27 

The amount of com sirup used in a 
preserve (except in imitation preserves) 
as part of the saccharine ingredient is 
not in excess of one-fourth, by weight, 
of the total saccharine ingredient. (R., 
pp. 54, 86-88, 460-466, 763-767, 804, 933- 
937, 953-954) 

Finding 28 

When honey is used as part of the sac¬ 
charine ingredient in a preserve, the 
weight of honey is not less than two- 
fifths the weight of such saccharine in¬ 
gredient. (R., p. 86) 

Finding 29 

Honey imparts a characteristic honey 
flavor to such preserve. (R., pp. 55, 259, 
339, 345, 348, 351) 

Finding 30 

One of the factors on the basis of 
which a product is identified as a pre¬ 


serve is its consistency. <R., pp. 27 47 
481, 637-638) 

Finding 31 

The consistency of a finished preserve 
generally associated with that product, is 
obtained by concentrating, by application 
of heat, the mixture of its fruit and sac¬ 
charine ingredients to a given point and 
such other optional ingredients as may 
be present, the degree of concentration, 
measurable by the percentage of soluble 
solids contained in such mixture, depend¬ 
ing on the fruit ingredient used. (R. pp 
47-49, 61-64, 270-272, 290-292, 525) 

Finding 32 

When the preserve is prepared from 
a mixture of fruit and saccharine in¬ 
gredients in which the fruit ingredient Is 
blackberry, or black raspberry, or blue¬ 
berry, or boysenberry, or cherry, or 
crabapple, or dewberry, or elderberry, or 
grape, or grapefruit, or greengage, or 
huckleberry, or loganberry, or orange, 
or pineapple, or raspberry, or straw¬ 
berry, or tangerine, or a mixture 
of two or more of such fruits, or the 
vegetable rhubarb, or tomato, or yel¬ 
low tomato, the concentration of such 
mixture of fruit, or vegetable, as 
the case may be, and saccharine ingre¬ 
dients is carried to a point where its 
soluble solids are not less than 68 per¬ 
cent by weight, and in the case of all 
other fruits named in Finding 3 hereof 
or a combination thereof, or a combina¬ 
tion of one or more of such fruits and 
one or more of the fruits named in this 
Finding, the concentration of such mix¬ 
ture is carried to a point where its solu¬ 
ble solids are not less than 65 percent 
by weight. (R., pp. 48, 61-64 , 270-272, 
290-292, 525, 609, 727-728, 959-960) 

Finding 33 

The soluble solids of a preserve can be 
determined by the method prescribed on 
page 230 under the heading “Soluble 
Solids in Fresh and Canned Fruits, Jams, 
Marmalades and Preserves— Tentative” 
in the publications entitled “Official and 
Tentative Methods of Analysis of the As¬ 
sociation of Official Agricultural Chem¬ 
ists, Fourth Edition”, a publication well 
known to and commonly used by food 
chemists, which method is generally 
accepted by food chemists as a proper 
method whereby the soluble solids of 
preserves may be determined and one by 
which they can be determined with a 
reasonable degree of accuracy. <R-. PP- 
269, 415-418, 435-436, 608-609. 626) 

Finding 34 

Pectin and acid, substances naturally 
present in all fruits, are the substances 
which give a preserve its jellying proper¬ 
ties. <R„ pp. 46, 48 , 89-91, 125-126. 274 - 
275, 356, 441—443, 478, 481-482) 

Finding 35 

Some fruits contain larger quantities of 
pectin and acid than others, and ire- 
quently the quantity of pectin and acia 
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varies in the same kind of fruit, such 
variances being due to several factors, 
including the degree of ripeness of the 
fruit, the season of the year when the 
fruit attained ripeness, the locality in 
which the fruit is grown, and others. 
<R. ? pp. 89-92, 125-127, 130, 274-275, 442- 
443. 448-453, 470-471) 

Finding 36 

Some pectin and acid are lost when a 
fiult is frozen. <R., pp. 50, 444-445) 

Finding 37 

A manufacturer of preserves cannot, by 
normal, good commercial practice, con¬ 
trol the acidity and pectin content of 
fruits by selecting them on the basis of 
their degree of ripeness, or by purchasing 
all of such fruit during the same season 
in the same locality. (R., pp. 451-452, 
470-471, 615-617, 631-635) 

Finding 38 

When a fruit ingredient in preserves 
contains less pectin, or acid, or both, 
than the quantities normally present in 
average fruits, a proper consistency of 
the finished product cannot be obtained. 
(R.. PP. 50, 89-91, 441—443, 473, 633- 
634, 1330) 

Finding 39 

When the fruit ingredient in a pre¬ 
serve is deficient in pectin or acid, or 
both, naturally or by reason of any of 
the factors named, the desirable consist¬ 
ency and quality of the finished product 
is obtained by adding to such fruit or to 
the mixture of such fruit and saccha¬ 
rine ingredient a sufficient amount of 
pectin or acid, or both, to compensate 
for such deficiency. (R., pp. 46-49. 58, 
89-93. 126, 274-275, 356, 441, 471-473, 
478-481, 644, 1330) 

Finding 40 

The acid deficiency of a fruit ingre¬ 
dient is supplied by adding to the mix¬ 
ture of fruit and saccharine ingredient 
from which a preserve is prepared, small 
quantities of a vinegar, or lemon juice, 
or lime juice, or citric acid, or lactic 
acid, or malic acid, or tartaric acid. 
<R.. pp. 57-58, 446, 532-533, 609, 626) 

Fhiding 41 

A consistency corresponding to the 
consistency of normal preserves can be 
obtained from a mixture of fruit and 
saccharine ingredients in which a sub¬ 
stantial portion of the fruit has been 
replaced with water, by adding abnor¬ 
mal quantities of pectin and acid to such 
mixture of water and fruit and sac¬ 
charine ingredients, a practice regarded 
as an abuse of the addition of pectin 
and acid. (R., pp . 610-614, 630-631, 
712-717, 736-738) 

Finding 42 

When the quantity of the fruit, and the 
egree of concentration of any mixture 
of such fruit and saccharine ingredients 
from which a preserve is made, are fixed 
any inducement for adding pectin or 


acid, or both, in quantities greater than 
is required to supply the natural de¬ 
ficiency of those substances, is elimi¬ 
nated. (R., pp. 130, 613) 

Finding 43 

When preserves are manufactured in 
large batches, the product may jell too 
quickly to permit proper filling of con¬ 
tainers and in such cases good commer¬ 
cial practice requires that the rate of set 
be retarded, which is accomplished by 
adding not more than three ounces of 
sodium citrate or sodium potassium tar¬ 
trate, or both (commonly called “buffer 
salts”) to each one hundred pounds of 
the saccharine ingredient in such batch. 
<R., pp. 46, 58-60, 94-96, 276-278, 526- 
527) 

Finding 44 

Preserves may be, and sometimes are, 
manufactured from a mixture of fruit 
and saccharine ingredients in which the 
fruit ingredient consists of two, three, 
four or five fruits. (R., pp. 45, 106-111, 
113-114, 278) 

Finding 45 

Apple is never used as the sole fruit 
ingredient in a preserve. (R., pp. 144, 
521-522, 618-619, 628-629, 724-726) 

Finding 46 

Apple is a relatively inexpensive fruit 
and, when used as part of the fruit in¬ 
gredient in a preserve with one or more 
other fruits, it is added as a “filler” to 
reduce the cost of the fruit ingredient 
in such preserve. <R., pp. 144, 521-523, 
617-619, 628-629) 

Finding 47 

When the fruit ingredient of a pre¬ 
serve consists of two fruits, one of which 
is apple, the weight of the apple is not 
more than 50 percent of the weight of 
the total fruit ingredient. <R., pp. 521- 
523, 617-618, 620, 626-629, 724-726) 

Finding 48 

When the fruit ingredient of a pre¬ 
serve consists of two, three, four, or five 
fruits, neither of which is apple, the 
weight of neither fruit is less than one- 
fifth of the total weight of such fruit 
ingredient. (R., pp. 48, 64-77, 106-108, 
273, 520-525, 618, 620-621, 626, 724-726) 

Finding 49 

When the fruit ingredient of a pre¬ 
serve consists of a mixture of fruits none 
of which is apple, the object in mixing 
fruits is not to lower the cost of produc¬ 
tion but to effect a desirable blend of 
the various flavors of such fruits. (R., 
pp. 520-522, 524-525. 626. 724-726) 

Finding 50 

The common and usual name of a 
fruit preserve is the common and usual 
name or names of the fruit or fruits, 
as the case may be, constituting the 
fruit ingredient of such preserve, ap¬ 
pearing in the order of their predomi¬ 
nance by weight in case of two or more 
fruits, preceded or followed by the term 


“preserve” or “jam.” <R.. pp. 45. 104- 
111, 113-114, 276-279, 282, 334-335, 620) 

Finding 51 

When the fruit ingredient of a fruit 
preserve consists of four or five fruits, 
its common and usual name is “mixed 
fruit preserve” or “mixed fruit jam!’ or 
the common and usual name of each 
of such fruits in the order of their pre¬ 
dominance by weight, preceded or fol¬ 
lowed by the word “preserve” or “jam.” 
(R., pp. 45. 112. 279, 336) 

Finding 52 

Housewives sometimes add spices to 
home-made preserves. (R., pp. 46, 55) 

^ Finding 53 

When a preserve is packed in large 
containers for sale to institutions, res¬ 
taurants, hotels, etc., commonly called 
“pail products”, the chemical, sodium 
benzoate, is sometimes added to such 
products as a preservative. (R., pp. 125, 
231-233) 

On the basis of the foregoing Findings 
of Fact, it is concluded that the follow¬ 
ing definition and standard of identity 
for fruit preserves should be promul¬ 
gated, namely: 

§ 29.000 Preserves , jams — Identity; la¬ 
bel statement of optional ingredients . 
(a) The preserves or jams for which 
definitions and standards of identity are 
prescribed by this section are the viscous 
or semi-solid foods each of which is 
made from a mixture composed of not 
less than 45 parts by weight of one of 
the fruit Ingredients specified in subsec¬ 
tion (b) to each 55 parts by weight of 
one of the optional saccharine ingre¬ 
dients specified in subsection (d). Such 
mixture may also contain one or more 
of the following optional ingredients: * 

(1) Spice. 

(2) A vinegar, lemon juice, lime juice, 
citric acid, lactic acid, malic acid, tar¬ 
taric acid, or any combination of two or 
more of these, in a quantity which rea¬ 
sonably compensates for deficiency, if 
any, of the natural acidity of the fruit 
ingredient. 

(3) Pectin, in a quantity which rea¬ 
sonably compensates for deficiency, if 
any, of the natural pectin content of the 
fruit ingredient. 

(4) Sodium citrate, sodium potassium 
tartrate, or any combination of these, in a 
quantity the proportion of which is not 
more than 3 ounces avoirdupois to each 
100 pounds of the saccharine ingredient 
used. 

(5) Sodium benzoate or benzoic acid 
or any combination of these, in a quan¬ 
tity reasonably necessary as a preserva¬ 
tive. Such mixture, with or without 
added water, is concentrated by heat to 
such point that the soluble solids con¬ 
tent of the finished preserve is not less 
than 68 percent if the fruit ingredient 
is specified in group I of subsection (b), 
and not less than 65 percent if the fruit 
ingredient is specified in group n of sub¬ 
section (b). The soluble solids content 
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is determined by the method prescribed 
in “Official and Tentative Methods of 
Analysis of the Association of Official Ag¬ 
ricultural Chemists, Fourth Edition, page 
320, under “Soluble Solids in Fresh and 
Canned Fruits, Jams, Marmalades, and 
Preserves—Tentative", except that no 
correction is made for water-insoluble 
solids. 

(b) The fruit ingredients referred to 
in subsection (a) are the following ma¬ 
ture, properly prepared fruits which are 
fresh, frozen, and/or canned: 

Group I 

Blackberry (other than dewberry). 

Black raspberry. 

Blueberry. 

Boysenberry. 

Cherry. 

Crabapple. 

Dewberry (other than boysenberry, 
loganberry, and youngberry). 

Elderberry. 

Grape. 

Grapefruit. 

Huckleberry. 

Loganberry. 

Orange. 

Pineapple. 

Raspberry, Red Raspberry. 

Strawberry. 

Tangerine. 

Rhubarb. • 

Tomato. 

Yellow Tomato. 

Youngberry. 

Any combination of two, three, four, or 
five of such fruits in which the weight of 
each is not less than one-fifth of the 
weight of the combination. 

Group II 

Apricot. 

Cranberry. 

Currant, Red Currant. 

Damson, Damson Plum. 

Fig. 

Gooseberry. 

Greengage, Greengage Plum. 

Guava. 

Nectarine. 

Peach. 

Pear. 

Plum (other than greengage plum and 
damson plum). 

Quince. 

Any combination of two, three, four, 
or five of such fruits, or one or more 
of such fruits with one or more of the 
individual fruits specified in group I, 
in which the weight of each is not less 
than one-fifth of the weight of the com¬ 
bination. Any combination of apple 
and one, two, three, or four of the indi¬ 
vidual fruits specified in this group or 
group I, in which the weight of apple 
is not more than one-half, and the 
weight of each of the other fruits is not 
less than one-fifth, of the weight of the 
combination. In any combination of 


two, three, four, or five fruits, each such 
fruit is an optional ingredient. For the 
purposes of this section, the word “fruit" 
includes the vegetables specified in this 
subsection. 

(c) Any requirement of this section 
with respect to the weight of any fruit, 
combination of fruits, or fruit ingredient 
means 

(1) the weight of fruit exclusive of 
the weight of any sugar, water, or other 
substance added for any processing or 
packing or canning, or otherwise added 
to such fruit; 

(2) in the case of fruit prepared by 
the removal, in whole or in part, of pits, 
seeds, skins, cores, or other parts, the 
weight of such fruit exclusive of the 
weight of all such substances removed 
therefrom; and 

(3) in the cases of apricots, cherries, 
grapes, nectarines, peaches, and all vari¬ 
eties of plums, whether or not pits and 
seeds arc removed therefrom, the weight 
of such fruit exclusive of the weight of 
such pits and seeds. 

(d) The optional saccharine ingredi¬ 
ents referred to in subsection (a) are 

(1) Sugar. 

(2) Invert sugar sirup. 

(3) Honey. 

(4) Any combination of two or more of 
optional saccharine ingredients (I), (2), 
and (3), or one or more of such ingredi¬ 
ents with dextrose and/or corn sirup; 
but in any such combination containing 
corn sirup, the weight of the solids of the 
com sirup is not more than one-fourth 
of the weight of the solids of the 
combination. 

(e) For the purposes of this section 

(1) The weight of any optional sac¬ 
charine ingredient means the weight of 
the solids of such ingredient. 

(2) The term “sugar” means refined 
sugar (sucrose). 

(3) The term “invert sugar sirup" 
means a sirup made by inverting or 
partly inverting sugar or partly refined 
sugar; its ash content is not more than 
0.3 percent of its solids content, but if 
it is made from partly refined sugar, 
color and flavor other than sweetness 
are removed. 

(4) The term “com sugar" means re¬ 
fined anhydrous or hydrated dextrose 
made from com. 

(5) The term “dextrose" means re¬ 
fined anhydrous or hydrated dextrose. 

(f) The name of each preserve or jam 
for which a definition and standard of 
identity is prescribed by this section is 
as follows: 

(1) If the fruit ingredient is a single 
fruit, the name is “Preserve" or “Jam", 
preceded or followed by the name or 
synonym whereby such fruit is desig¬ 
nated in subsection (b). 


(2) If the fruit ingredient is a com¬ 
bination of two, three, four, or five 
fruits, the name is “Preserve" or “Jam”, 
preceded or followed by the words 
“Mixed Fruit" or by the names or syno¬ 
nyms whereby such fruits are designated 
in subsection (b), in the order of pre¬ 
dominance, if any, of the weights of 
such fruits in the combination. 

(g) (1) When optional ingredient (1) 
is used, the label shall bear the word 
“Spiced" or the statement “Spice 
Added" or “With Added Spice"; but in 
lieu of the word “Spice" in such state¬ 
ments the common name of the spice 
may be used. — 

(2) When optional ingredient (5) is 
used, the label shall bear the words 
“Sodium Benzoate" or “Benzoic Acid” 
or “Sodium Benzoate and Benzoic Acid”, 
as the case may be, followed by the words 
“Added as Preservative". 

(3) When the fruit ingredient is a 
combination of two, three, four, or five 
fruits and the preserve is designated on 
its label by the name “Preserve” or 
“Jam" preceded or followed by the words 
“Mixed Fruit", the label shall bear the 
names or synonyms whereby such fruits 
are designated in subsection (b), in the 
order of predominance, if any, of the 
weights of such fruits in the combi¬ 
nation. 

(4) Wherever the name specified in 
subsection (f) appears on the label of 
the preserve so conspicuously as to be 
easily seen under customary conditions 
of purchase, the words and statements 
herein specified showing the optional 
ingredients used shall immediately and 
conspicuously precede or follow such 
name, without intervening written, 
printed, or graphic matter, except that 
the varietal name of the fruit used in 
preparing such preserve may so inter¬ 
vene. 

It is further concluded that such defi¬ 
nition and standard of identity for fruit 
preserves is reasonable and will promote 
honesty and fair dealings in the interest 
of the consumer. Wherefore, the Pre¬ 
siding Officer suggests that such stand¬ 
ard be promulgated by the Secretary as 
herein proposed. 

Any interested person may submit 
written objections to the foregoing sug¬ 
gested findings of fact and suggested 
order by filing them, In quintuplicate, 
with the Hearing Clerk. Office of the 
Solicitor, United States Department of 
Agriculture, Washington, D. C., within 10 
days from the date of receipt of a copy 
of the Federal Register in which this 
report is published. 

Respectfully submitted. 

[seal] Michael F. Market. 

Presiding Officer. 

Dated, June 20. 1940. 

IF. R. Doc. 40-2562; Filed, June 22, 1W0; 

12:40 p. xn.] 
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(Docket No. FDC-IO-BJ 

In the Matter of the Public Hearing for 
the Purpose of Receiving Evidence on 
the Basis of Which Regulations May 
Be Promulgated Fixing and Establish¬ 
ing a Definition and Standard of 
Identity for Fruit Jelly Foods 

PRESIDING OFFICER’S SUGGESTED FINDINGS OF 
FACT AND SUGGESTED REGULATION 

Upon the basis of the evidence received 
at the above-entitled hearing duly held 
pursuant to the notice issued by the Sec¬ 
retary on August 5, 1939, and published 
in the Federal Register August 11, 1939, 
the undersigned Presiding Officer sug¬ 
gests the following findings of fact and 
order, namely: 

Finding 1 


from fresh, frozen, or canned fruits, with 
or without the application of heat and 
with or without added water. (R., pp. 
27-32, 44, 76, 147-147-A. 163, 197, 202, 
413-114, 421, 569-572) 

Finding 4 

Sometimes a mixture containing two or 
more fruit juices, each in substantial 
quantity, is used as the fruit juice ingre¬ 
dient of a jelly. (R., pp. 32-33. 37, 67, 75- 
76, 147-147-A, 198, 420. 574-577. 656-657) 

Finding 5 

Sometimes the fruit juice ingredient 
prepared for use in making jelly contains 
added water. (R., pp. 197, 202, 238, 258, 
413-414, 421) 

Finding 6 


A jelly is the semi-solid food of gelati¬ 
nous consistency obtained by concentrat¬ 
ing. by the application of heat, a mixture 
of fruit juice, or diluted or concentrated 
fruit juice, and saccharine ingredients in 
which the fruit juice is not less than 45 
parts, by weight, and the saccharine in¬ 
gredient not more than 55 parts, by 
weight. <R.. pp. 41-44, 69-70, 76, 147-B, 
148. 151, 160-161. 184. 197-201, 259, 379. 
412-413. 423, 578, 655-656, 679-680, 704- 
705) 

Finding 2 

Such a mixture of fruit juice and sac¬ 
charine ingredients may also contain 
one or more of the following optional 

Ingredients: 


(D Spice; 

( 2) A vinegar, lemon juice, lime juice, 
citric acid, lactic acid, malic acid, tar¬ 
taric acid, or any combination of two 
or more of these in a quantity which 
reasonably compensates for the defi¬ 
ciency, if any. for the purpose of jelly¬ 
making, in the natural acidity of the 
fruit juice ingredient; 

( 3) Pectin, in a quantity which rea¬ 
sonably compensates for the deficiency, 
if any, for the purpose of jelly-making, 
in the natural pectin content of the 
fruit juice ingredient; 

<4) Sodium citrate, sodium potassium 
tartrate, or any combination of these, 
in a quantity the proportion of which is 
not more than 3 ounces avoirdupois to 
each 100 pounds of the saccharine in¬ 
gredient; 

Sodium benzoate or benzoic acid, 
oi any combination of these, in a quan¬ 
tity reasonably necessary as a preserva¬ 
tive; and 


6) Mint flavoring and harmless art 
. al green coloring, when the fruit jui< 
ingredient contains the juice extracte 
from apple, crabapple, pineapple, or 
mixture of two or all of such juices. (B 

2?2 4 £l 1 ;!f 0,156_157 > 198 - 212-214, 231 

232 ' Ent“ 235, 254 ' 264 ' 413 - 437 - 44 °. 58C 
582, 602-604, 636-638. 692, 700-701 711 


Finding 3 

♦JV**™*? juice ingredient in a jelly 
“e filtered or strained liquid extract* 

No. 123-S 


When the fruit juice prepared for use 
as the fruit juice ingredient is required 
to be shipped or stored for future use, 
it is good commercial practice to concen¬ 
trate such fruit juice by application of 
heat. It may also be concentrated by 
freezing. (R., pp. 42-43, 76, 160-164, 259, 
379, 413, 569-572) 

Finding 7 

In any solution prepared for use as the 
fruit Juice ingredient in a jelly, whether 
concentrated, unconcentrated or diluted, 
the weight of the fruit juice contained in 
such solution is to the weight of the 
solution, as the percentage of the soluble 
fruit solids, by weight, contained in such 
solution is to the percentage of the solu¬ 
ble fruit solids, by weight, contained in 
such fruit juice. (R. t pp. 28-29, 76, 147- 
147-B, 238-239, 415-416, 421-422, 567) 

Finding 8 \ 

In computing the weight of fruit juice 
for the purpose of jelly making, it is cus¬ 
tomary to consider, and reasonably ac¬ 
curate results are obtained by consider¬ 
ing the percentage of soluble fruit solids 
in any given kind of fruit to be the aver¬ 
age percentage of soluble fruit solids of 
the juice of that fruit. (R., pp. 202-206, 
421-422, 560, 566-569) 

Finding 9 

The following is a convenient and rea¬ 
sonably accurate mathematical device for 
determining the weight of a fruit juice 
ingredient, which is based on Findings 7 
and 8 and which includes as a factor the 
reciprocal of the average percentage of 
soluble fruit solids multiplied by 100 and, 
for convenience, rounded out at whole 
and half numbers, namely: 

Determine the percent of soluble solids 
in the prepared fruit juice ingredient; 
multiply the percent so found by the 
weight of such prepared fruit juice in¬ 
gredient; divide the result by 100; sub¬ 
tract from the quotient the weight of any 
added sugar or other added solids; and 
multiply the remainder by the factor for 
the fruit from which the fruit juice was 
obtained. The result is the weight of the 
actual fruit juice present in such pre¬ 


pared fruit juice ingredient. (R., pp. 28 
147-147-B, 202-206. 421-422, 565-569. 
650, 654-655) 

Finding 10 

The fruits from which the fruit juice 
ingredients of the jellies for which a 
standard of identity is proposed, are ob¬ 
tained; the percentage, by weight, of the 
average soluble fruit solids of such re¬ 
spective fruits; and their respective fac¬ 
tors, being the reciprocals of such 
percentage multiplied by 100 and 
rounded out to whole or half numbers, 
are as follows: 


Name of fruit 


Avcrage 
percent¬ 
age of 
soluble 
fruit 
solids 


Fac¬ 

tor 


Apple _ _ _ __ 

Apricot _ 

Blackberry ___ 

Black raspberry _ 

Cherry _ 

Crabapple _ 

Cranberry ____ 

Currant (or rwl currant) _ 

Damson (or Damson plumb) _ 

Dewberry (other thau loganberry and 
youngberry) _ 


Gooseberry _ 

Grape _ 

Grapefruit. ...... 

Greengage, Greengage Plum _ 

Guava ____ 

Loganberry _ 

Orange _ _ _ 

Peach ___ 

Pineapple __ 

Plum (other than Damson or Green¬ 
gage and prune) __ 

Pomegranate. __ 

Quince ___ 

Raspberry or red raspberry _ 

Strawberry. _ 

Y oung berry... .. 


13. 7 7.5 

14.4 7.0 

10.0 10.0 
11.2 9.0 

13.9 7.0 

15.4 6.5 

10. 6 9. 5 

10.6 9. 5 

14. 8 7. 0 


10.0 
19.0 
8.2 
14.1 
9. I 
14 8 
7.6 
10.6 

12.7 

11.8 
14.6 


10.0 

5.5 
12.0 

7.0 

11.0 

7.0 

13.0 

9.5 
8.0 
as 
7.0 


14.8 

17.6 

13.2 

10.5 

8.0 

10.0 


7.0 

5.5 

7.5 

9.5 
12. 5 
10.0 


(R., pp. 204-206; Gov. Ex. 2). 

Finding 11 


Any one of the following may be used 
as the saccharine ingredient in a jelly, 
namely, (1) sugar; (2) invert-sugar si¬ 
rups containing not more than 0.30 per¬ 
cent ash by weight on dry basis and so 
refined as to remove color and flavor 
other than sweetness; (3) any combina¬ 
tion of (1) and (2); (4) any combina¬ 
tion of com sugar or dextrose and (1), 

(2) , or (3); (5) any combination of com 
sirup and (1). (2), (3), or (4). in which 
the weight of corn sirup is not more 
than one-fourth of the weight of such 
combination; (6) honey; and (7) any 
combination of honey and (1), (2). or 

(3) , in which the weight of honey is 
not less than two-fifths of the weight of 
the combination. (R., pp. 48-50, 57-58, 
62-63, 72-D-72-E, 84-86, 93, 96, 102-103, 
109, 117-120, 129, 141-143, 198, 207-212, 
246. 322, 413, 424, 426, 427, 450, 601-602, 
613, 615, 620. 644-645, 686, 702-703, 885- 
886, 809, 1041-1044, 1050-1052, 1100- 
1105, 1108, 1464-1465) 


Finding 12 

The weight of saccharine ingredient, 
whether alone or combined with other 
saccharine ingredients, is the weight of 
its solids. (R., pp. 84, 96-97, 102) 
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Finding 13 

Sugar Is the refined product in crys¬ 
tallized form obtained from sugar cane 
or sugar beet, which is chemically 
known as “sucrose.” (R., pp. 207, 213, 
884-885) 

Finding 14 

When sugar in solution is subjected 
to certain treatment with the enzyme 
invert ase or with certain acids, such 
sugar is converted, wholly or partially, 
into levulose and dextrose. This chem¬ 
ical reaction is commonly described by 
chemists as the “inversion” of sugar. 
(R. f pp. 207, 617, 777, 791, 794-795, 804, 
809-810, 839, 947-948, 1463-1465) 

Finding 15 

An invert sugar sirup is wholly or 
partially inverted sugar solution. (R., 
pp. 207, 774-775, 777, 790, 807, 809-810, 
948) 

Finding 16 

Invert sugar sirups used commercially, 
including those used as sugar ingredients 
in jellies, are manufactured by any one 
of the three methods, (1) by treatment of 
a sugar solution prepared from gran¬ 
ulated sugar with the enzyme invertase; 
(2) by treatment of a sugar solution pre¬ 
pared from granulated sugar with an 
acid, usually hydrochloric or sulphuric, 
which is neutralized with sodium carbon¬ 
ate when the treatment is completed; 
and (3) by treating a solution of raw 
sugar or partly refined sugar with hydro¬ 
chloric acid, which is neutralized with 
sodium carbonate when the treatment 
is completed, or by treating the solution 
with invertase and by removing color and 
flavor, other than sweetness, from such 
solution. (R., pp. 774-777, 791, 809-812. 
839, 849, 947-949, 953, 956, 1463-1466) 

Finding 17 

All commercially produced sugars con¬ 
tain ash, that is, the mineral substances 
which remain when the organic sub¬ 
stances of sugar are burned. (R., pp. 
778-788, 815, 940, 943, 1026-1027) 

Finding 18 

The amount of ash contained in sugar 
depends, in part, on the climatic and soil 
conditions where the sugar cane or sugar 
beet is grown, so that the ash content of 
refined granulated sugar may vary from 
less than .01 percent to about .04 percent. 
(R., pp. 941-945, 951) 

Finding 19 

The ash content of invert sugar sirup 
is increased in the process of inversion by 
reason of the addition thereto of certain 
mineral matters contained in the water 
in which sugar is dissolved, and when the 
inverting reagent is an acid, by reason of 
the presence of the mineral substance, 
usually salt, resulting when such acid is 
neutralized. (R.. pp. 207, 804, 843, 949- 
950, 958) 


Finding 20 

The ash content of invert sugar sirup 
is not a deleterious substance and, in 
itself, is not objectionable. <R., pp. 815- 
818, 940-941, 1001-1002, 1026-1027, 1059- 
1060, 1092, 1158) 

Finding 21 

Subject to the variation in the quan¬ 
tity of ash present, due to the causes 
stated in Findings 19 and 20, the quan¬ 
tity of ash present in invert sugar sirup 
is indicative of the degree of refinement. 
(R., pp. 315, 944-945, 957, 962) 

Finding 22 

An invert sugar sirup of a high ash 
content has a characteristic flavor, odor 
and color which renders it unsuitable 
for use as a sweetening ingredient in 
jellies. (R., p. 315) 

Finding 23 

An invert sugar sirup which has been 
properly refined for use in making jelly 
contains not more than 0.3 percent ash. 
<R., pp. 774-775, 794, 802, 810, 825-835, 
841, 844, 1464) 

Finding 24 

Com sugar is the refined product ob¬ 
tained by complete hydrolysis of corn 
starch. It is chemically and commer¬ 
cially also known as “dextrose”. It may 
be anhydrous or hydrated. (R., pp. 991- 
992, 999; OXP. Exs. 2, 11, 12, 24) 

Finding 25 

Corn sirup is the product obtained by 
partial hydrolysis of corn starch, which 
is a concentrated aqueous solution of 
dextrose, maltose and dextrin, the dex¬ 
trin, constituting about one-third of the 
weight of a high conversion com sirup, 
being the non-sugar or pro-sugar sub¬ 
stance which gives the com sirup a 
characteristic taste and texture. (R., 
pp. 102-103, 906, 990-991, 996-997, 1020- 
1021, 1065-1066, 1126-1127, 1135, 1159- 
1161) 

Finding 26 

The dextrin in corn sirup is a non¬ 
sugar substance which has a character¬ 
istic taste and texture. (R., pp. 103, 
906, 1065-1066, 1126-1127, 1159-1161) 

Finding 27 

A saccharine ingredient containing 
com sirup in a quantity more than one- 
fourth of the weight of such ingredient 
is unsuitable for use in making jellies 
other than imitation jellies. (R., pp. 
72-D-72-H, 103, 644-645, 1105-1109, 

1125-1126) 

Finding 28 

Cora sirup costs “much less” than 
sugar or dextrose, and jellies in which 
it is used as a substantial part of the 
saccharine ingredient sell at “much 
lower” prices. (R., pp. 104, 647, 1171- 
1172) 


Finding 29 

When honey is used as part of the 
saccharine ingredient in combination 
with other saccharine ingredients, it is 
used in a sufficient quantity so that the 
characteristic honey flavor will carry 
through. Two-fifths, by weight, of the 
total weight of the saccharine ingredient 
is regarded as a reasonable minimum 
<R., p. 229) 

Finding 30 

One of the factors on the basis of 
which a product is identified as a jelly 
is consistency. (R., pp. 31, 197, 199, 399 
413) 

Finding 31 

An important factor in obtaining the 
consistency generally expected of jelly 
is the concentration by heat of the mix¬ 
ture of fruit juice and saccharine in¬ 
gredients to a point where its soluble 
solids are not less than 65 percent by 
weight. <R., pp. 31-32, 76, 147-147-B, 
148-149, 199. 397, 436, 573-574) 

Finding 32 

The soluble solids in a jelly and in 
fruit juice are determined by the method 
prescribed in “Official and Tentative 
Methods of Analysis of the Association 
of Official Agricultural Chemists ”, Fourth 
Edition, page 464, under “By means of 
a refractometer—Official”, a method well 
known to chemists and reasonably ac¬ 
curate. (R. t pp. 28, 76, 226-227, 416- 
418, 565-566) 

Finding 33 

Pectin and acid, substances naturally 
present in all fruit juices, are essential 
to the jellying of jelly. (R., pp. 40—41, 
149, 155-156, 231, 278-279, 636-637, 678- 
680, 692, 700-701, 711, 1288-A-27) 

Finding 34 

Some fruit juices contain larger quan¬ 
tities of pectin and acid than others and 
frequently the quantity of pectin and acid 
varies in the same kind of fruit, such 
variances being due to several factors, 
including the degree of ripeness of the 
fruit from which the juice was obtained, 
the season of the year when such fruit 
attained ripeness, the locality in which 
such fruit was grown, the method of 
extraction and storage of the juice, and 
others. (R., pp. 46-41, 76, 150-151, 1 7 7, 
198, 231-234, 278-279, 413, 680-683. 711) 

Finding 35 

A manufacturer of jellies cannot hy 
normally good commercial practice con¬ 
trol the acid and pectin content of fruit 
juices by selecting them oh the basis of 
their degree of ripeness or by purchasing 
all of such fruits during the same season 
in the same locality. <R., PP- 680-683, 
699) 

Finding 36 

When a fruit juice used as an ingredi¬ 
ent in a jelly is deficient in pectin or acid, 
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or both, naturally or by reason of any 
of the factors named, the desirable con¬ 
sistency and quality of the finished prod¬ 
uct is obtained only by adding thereto a 
sufficient amount of pectin or acid, or 
both, to compensate for such deficiency. 
(R p p. 4(Mi f 76, 149-150, 156-157, 193, 
231-232, 234, 413, 636-638, 692, 700-701, 
711) 

Finding 37 

An acid deficiency in a fruit juice may 
be supplied by adding thereto small 
quantities of a vinegar, or lemon juice, or 
lime juice, or citric acid, or lactic acid, 
or malic acid, or tartaric acid. <R., pp. 
58, 89, 93, 149, 213, 580-582, 602-603) 

Finding 38 

A consistency corresponding to the 
consistency of a normal jelly can be ob¬ 
tained from a mixture of fruit juice and 
saccharine ingredients in which a sub¬ 
stantial portion of the fruit juice has 
been replaced with water, by adding ab¬ 
normal quantities of pectin and acid to 
such mixture of water, fruit juice and 
saccharine ingredient, a practice re¬ 
garded as an abuse of the addition of 
pectin and acid. <R., pp. 678-680, 692) 

Finding 39 

When the quantity of the fruit juice in 
a jelly and the degree of concentration of 
such jelly are fixed, the inducement for 
adding these substances in abnormal 
quantities is eliminated. (R., pp. 437, 
679-680) 

Finding 40 

When jelly is manufactured in large 
batches, the finished product sometimes 
jells too quickly to permit the escape of 
bubbles and the proper filling of contain¬ 
ers, and in such cases the rate of set is 
regulated by adding to the mixture of 
fruit juice and saccharine ingredients not 
more than 3 ounces to each 100 pounds of 
the saccharine ingredient of sodium ci¬ 
trate or sodium potassium tartrate, or 
both— substances commonly called “buf¬ 
fer salts.’* <R., pp. 46, 58. 60, 198, 213- 
214. 234-235, 603-604) 

Finding 41 

The common and usual name of a jelly 
made from a single fruit is the word 
“jelly” preceded or followed by the name 
of the fruit from which the fruit juice in¬ 
gredient of such jelly was extracted. (R., 
PP. 170-171, 242-243, 438,478) 

Finding 42 

When the fruit juice ingredient of a 
jelly consists of two, three, four or five 
kinds of fruit juices, its common and 
usual name is “mixed fruit jelly”, or the 
term “jelly” preceded or followed by the 
common and usual name of each of the 
respective fruits from which such juices 
were extracted, appearing in the order 
of the predominance by weight of such 
juices in such jelly. (R., pp. 222-223 242- 
245, 445, 478-479, 577) 


Finding 43 

When the fruit juice ingredient of a 
jelly consists of two or more fruit juices, 
the weight of each fruit juice is not less 
than one-fifth of the total weight of such 
fruit ingredient. (R., pp. 33. 199-200, 
222-226, 574-577, 656-657) 

CONCLUSION 

On the basis of the foregoing findings 
of fact, it is concluded that the following 
definition and standard of identity for 
fruit jellies should be promulgated, 
namely: 

§ 29.500 Fruit jelly — Identity; label 
statement of optional ingredients . (a) 

The jellies for which definitions and 
standards of identity are prescribed by 
this section are the jelled foods each of 
which is made from a mixture composed 
of not less than 45 parts by weight (as 
determined by the method prescribed in 
subsection (b)) of one or any combina¬ 
tion of two, three, four, or five of the 
fruit juice ingredients specified in sub¬ 
section (c) to each 55 parts by weight of 
one of the optional saccharine ingredi¬ 
ents specified in subsection (d). Such 
mixture may also contain one or more of 
the following optional ingredients: 

(1) Spice. 

(2) A vinegar, lemon juice, lime juice, 
citric acid, lactic acid, malic acid, tar¬ 
taric acid, or any combination of two or 
more of these, in a quantity which rea¬ 
sonably compensates for deficiency, if 
any, of the natural acidity of the fruit 
juice ingredient. 

(3) Pectin, in a quantity which rea¬ 
sonably compensates for deficiency, if 
any, of the natural pectin content of the 
fruit juice ingredient. 

(4) Sodium citrate, sodium potassium 
tartrate, or any combination of these, in 
a quantity the proportion of which is not 
more than 3 ounces avoirdupois to each 
100 pounds of the saccharine ingredient 
used. 

(5) Sodium benzoate or benzoic acid, 
or any combination of these, in a quan¬ 
tity reasonably necessary as a preserva¬ 
tive. 

(6) Mint flavoring and harmless artifi¬ 
cial green coloring, in case the fruit juice 
ingredient is extracted from apple, crab- 
apple. pineapple, or two or all of these. 
Such mixture is concentrated by heat to 
such point that the soluble solids content 
of the finished jelly is not less than 65 
percent, as determined by the method 
prescribed in “Official and Tentative 
Methods of Analysis of the Association of 
Official Agricultural Chemists** , Fourth 
Edition, page 464 under “By means of a 
refractometer—Official.” 

(b) Any requirement of this section 
with respect to the weight of any fruit 
juice ingredient, whether concentrated, 
unconcentrated, or diluted, means the 
weight determined by the following 
method: Determine the percent of solu¬ 
ble solids in such fruit juice ingredient 


by the method for soluble solids referred 
to in subsection (a); multiply the percent 
so found by the weight of such fruit juice 
ingredient; divide the result by 100; sub¬ 
tract from the quotient the weight of any 
added sugar or other added solids; and 
multiply the remainder by the factor for 
such fruit juice ingredient prescribed in 
subsection (c). The result is the weight 
of the fruit juice ingredient. 

(c) Each of the fruit juice ingredients 
referred to in subsection (a) is the fil¬ 
tered or strained liquid extracted with 
or without the application of heat and 
with or without the addition of water, 
from one of the following mature, prop¬ 
erly prepared fruits which are fresh, 
frozen and/or canned: 

Factor re¬ 
ferred to 
in subsec - 


Name of Fruit: tion (b) 

Apple- 7. 5 

Apricot_ 7. 0 

Blackberry (other than dewberry)_10.0 

Black Raspberry_ 9.0 

Cherry _ 7.0 

Crab apple _ 6. 5 

Cranberry_ 9.5 

Currant, Red Currant_ 9. 5 

Damson. Damson Plum_ 7. 0 

Dewberry (other than loganberry and 

youngberry) _10.0 

Fig - 5.5 

Gooseberry _12.0 

Grape_ 7.0 

Grapefruit _ 11.0 

Greengage. Greengage Plum_ 7.0 

Guava _13.0 

Loganberry _ 9.5 

Orange_ 8.0 

Peach _ 8.5 

Pineapple _ 7.0 

Plum (other than damson, greengage, 

and prune)_ 7.0 

Pomegranate _ 5.5 

Quince_ 7.5 

Raspberry. Red Raspberry_ 9. 5 

Strawberry _ 12.5 

Youngberry_ 10. 0 


In any combination of two. three, four, or 
five of such fruit Juice ingredients the 
weight of each is not lees than one-fifth of 
the weight of the combination. Each such 
fruit Juice Ingredient in any such combina¬ 
tion is an optional Ingredient. 

(d> The optional saccharine ingredi¬ 
ents referred to in subsection (a) are: 

(1) Sugar. 

(2) Invert sugar sirup. 

(3) Honey. 

(4) Any combination of two or more 
of optional saccharine ingredients (1), 
(2), and (3), or one or more of such 
ingredients with dextrose and/or corn 
sirup; but in any such combination con¬ 
taining com sirup, the weight of the sol¬ 
ids of the corn sirup is not more than 
one-fourth of the weight of the solids of 
the combination. 

(e) For the purposes of this section: 

(1) The weight of any optional sac¬ 
charine ingredient means the weight of 
the solids of such ingredient. 

(2) The term “sugar” means refined 
sugar (sucrose). 

(3) The term “invert sugar sirup” 
means a sirup made by inverting or 
partly inverting sugar or partly refined 
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sugar; its ash content is not more than 
0.3 percent of its solids content, but if 
it is made from partly refined sugar color 
and flavor other than sweetness are 
removed. 

(4) The term “corn sugar” means re¬ 
fined anhydrous or hydrated dextrose 
made from com. 

(5) The term “dextrose” means re¬ 
fined anhydrous or hydrated dextrose. 

(f) The name of each jelly for which 
a definition and standard of identity is 
prescribed by this section is as follows: 

(1) If the fruit juice ingredient is ex¬ 
tracted from a single fruit, the name is 
“Jelly” preceded or followed by the name 
or synonym whereby the fruit from 
which such fruit juice ingredient was ex¬ 
tracted is designated in subsection (c). 

(2) If the fruit juice ingredient is a 
combination extracted from two, three, 
four, or five fruits, the name is “Jelly” 
preceded or followed by the words 
“Mixed Fruit” or by the names or syno¬ 
nyms whereby the fruits from which the 
fruit juice ingredients were extracted are 
designated in subsection (c), in the order 
of predominance, if any, of the weights 
of such fruit juice ingredients in the 
combination. 

(g) (1) When optional ingredient (1) 
is used, the label shall bear the word 
“Spiced” or the statement “Spice Added” 
or “With Added Spice”; but in lieu of 
the word “Spice” in such statements the 
common name of the spice may be used. 

(2) When optional ingredient (5) is 
used, the label shall bear the words 
“Sodium Benzoate” or “Benzoic Acid” or 
“Sodium Benzoate and Benzoic Acid”, 
as the case may be, followed by the words 
“Added as Preservative”. 

(3) When optional ingredient (6) is 
used, the label shall bear the statement 
“Flavoring and Artificial Coloring Added” 
or “With Added Flavoring and Artificial 
Coloring”; the word “Flavoring” in such 
statement may be preceded by the word 
“Mint”. 

(4) When a combination of two, three, 
four, or five fruit juice ingredients is used, 
and the jelly is designated on its label 
by the word “Jelly” preceded or followed 
by the words “Mixed Fruit”, the label 
shall bear the names or synonyms where¬ 
by such fruits are designated in subsec¬ 
tion (c), in the order of predominance, if 
any, of the weights of such fruit juice 
ingredients in the combination. 

(5) Wherever the name specified in 
subsection (f) appears on the label of 
the jelly so conspicuously as to be easily 
seen under customary conditions of pur¬ 
chase, the words and statements herein 
specified showing the optional ingre¬ 
dients used shall immediately and con¬ 
spicuously precede or follow such name, 
without intervening written, printed, or 
graphic matter, except that the varietal 
name of the fruit used in preparing such 
jelly may so intervene. 

It is further concluded that such defi¬ 
nition and standard of identity for fruit 

• 


jellies is reasonable and will promote 
honesty and fair dealings in the interest 
of the consumer. Wherefore the Pre¬ 
siding Officer suggests that such stand¬ 
ard be promulgated by the Secretary as 
herein proposed. 

Any interested person may submit 
written objections to the foregoing sug¬ 
gested findings of fact and suggested 
order by filing them, in quintuplicate, 
with the Hearing Clerk, Office of the So¬ 
licitor. United States Department of 
Agriculture, Washington. D. C., within 10 
days from the date of receipt of a copy 
of the Federal Register in which this 
report is published. 

Respectfully submitted. 

[seal] Michael F. Markel, 

Presiding Officer . 

Dated, June 20, 1940. 

[F. R. Doc. 40-2563; Filed, June 22, 1940; 

12:41 p. m.] 


(Docket No. FDC-10-CJ 

In the Matter of the Public Hearing 
for the Purpose of Receiving Evi¬ 
dence on the Basis of Which Regula¬ 
tions May Be Promulgated Fixing and 
Establishing a Definition and Stand¬ 
ard of Identity for Fruit Butter 
Foods 

presiding officer's suggested findings of 
fact and suggested regulation 

Upon the basis of the evidence re¬ 
ceived at the above-entitled hearing duly 
held pursuant to the notice issued by 
the Secretary on August 5, 1939, and 
published in the Federal Register Au¬ 
gust 11, 1939, the undersigned Presiding 
Officer suggests the following findings 
of fact and order, namely: 

Finding 1 

A fruit butter is the smooth, homo¬ 
geneous, sweet food obtained by cooking 
a mixture of fruit and saccharine in¬ 
gredients consisting of not less than 5 
parts, by weight, of the fruit ingredient 
to 2 parts, by weight, of the saccharine 
ingredient. (R.. pp. 112-113, 115, 126, 
142-145, 285-286, 292, 440, 488) 

Finding 2 

The fruit ingredient in fruit butter for 
which standards of identity are proposed, 
is the fruit pulp, or a mixture of two 
cr more kinds of such pulps, obtained 
by cooking and straining so as to remove 
skins, seeds, pits, and cores, of the follow¬ 
ing fruits which may be fresh, frozen, 
canned, and/or dried, namely: Apple, 
apricot, grape, peach, pear, plum, and 
quince. (R., pp. 29-30, 113, 115, 123- 
126, 285-286, 290, 435-436, 440-441) 

Finding 3 

The optional fruit ingredient “dried” 
fruit or “evaporated” fruit is a fruit from 
which the moisture has been evaporated 
by the application of heat at varying de¬ 
grees of temperature, but not in excess 
of 160 degrees Fahrenheit, to a point 


where the moisture content of the fin¬ 
ished product is reduced within a range 
varying from about 14 to about 22 per¬ 
cent, by weight, of the solids. In the 
case of apples the fruit is sliced before 
drying, which slices are so dried without 
the removal of peelings and cores and, 
when finished, are known to the trade 
and are marketed as “apple chops.” (R 
pp. 396, 419, 445, 477-479) 

Finding 4 

As a result of the drying of fruit there 
are driven off from it some portions of 
the volatile ester flavoring substances 
which are characteristic of fresh fruit 
and there are also other changes, gener¬ 
ally referred to as oxidations, which con¬ 
tribute materially to the loss of flavor 
and which affect the flavors which re¬ 
main, as well as astringent materials, 
tannins, and other related substances. 
Incidental to the removal of water from 
the fruit there also occur certain physical 
changes in the fruit. Such changes in 
the fruit continue progressively during 
storage, the degree of changes in storage 
depending on the amount of moisture 
removed from the fruit and the humidity 
of the storage room. (R., pp. 290-291, 
396-402, 410, 412-414, 424) 

Finding 5 

In some cases the changes in the char¬ 
acter of the fruit as a result of drying are 
organoleptically detectible in the finished 
fruit butter. (R., pp. 125-126, 290-291, 
403, 410, 412, 424) 

Finding 6 

In the absence of any information to 
the contrary, consumers generally believe 
the fruit ingredient in fruit butter to 
have been prepared from fresh fruits. 
(R.. pp. 127-129; 180-181; Gov’t. Ex. 3) 

Fmding 7 

Fruit pulp prepared for use as the 
fruit ingredient in fruit butter may be 
concentrated or unconcentrated, or it 
may contain added water. <R., pp. 116- 
118, 121, 123, 291) 

Finding 8 

In any fruit ingredient prepared for 
use as such in fruit butter, whether con¬ 
centrated, unconcentrated or diluted, the 
weight of the actual fruit pulp contained 
in such prepared ingredient is to the 
weight of the prepared ingredient, as to 
the percentage of the soluble fruit solids, 
by weight, contained in such prepared 
ingredient is to the percentage of soluble 
fruit solids, by weight, of the fruit from 
which such prepared ingredient was ob¬ 
tained. (R., pp. 117-121) 

Finding 9 

In computing the weight of the fruit 
ingredient it is customary, and reason- 
ably accurate results are obtained to 
the purpose of making fruit butter, to 
take as the percentage of the soluble 
fruit solids in a fruit pulp the predeter¬ 
mined average percentage of fruit soli s 
of the fruit from which such pulp was 
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obtained. (R., PP. 117—121, 286—287, 

436-436, 486; Gov't. Ex. 2) 

Finding 10 

The following is a convenient and 
reasonably accurate mathematical de¬ 
vice for determining the weight of fruit 
pulp or fruit juice, which is based on 
Findings 4 and 5 and which includes as 
a factor the reciprocal of the average 
percentage of soluble fruit solids of the 
fruits from which such pulps or juices 
are obtained, multiplied by 100 and, for 
convenience, rounded out to whole or 
half numbers, namely: 

Determine the percent of soluble solids 
in any prepared ingredient containing 
fruit pulp or fruit juice; multiply the 
percent so found by the weight of such 
ingredient: divide the result by 100; sub¬ 
tract from the quotient the weight of 
any added sugar or other added solids; 
and multiply the remainder by the fac¬ 
tor referred to in this finding. The re¬ 
sult is the weight of the actual fruit pulp 
or fruit juice, as the case may be, pres¬ 
ent in such prepared ingredient. (R., 
pp. 116-123, 291-292, 436-436, 486) 

Finding 11 

The fruits from which the fruit in¬ 
gredient of the fruit butters for which a 
standard of identity is proposed, is ob¬ 
tained: the percentage, by weight, of the 
average soluble fruit solids of such re¬ 
spective fruits, and their respective fac¬ 
tors, being the reciprocals of the average 
percentage of fruit solids of such fruits 
multiplied by 100 and rounded out to 
whole or half numbers, are as follows: 


Name of fruit 


Average 
percent¬ 
age of 
soluble 
fruit 
solids 


Fac¬ 

tor 


Apple.. „ 

Aprieot__... 

Orapo... 

Feach_3 ” 

Pear. .~~~ 

Plum (other than prunej.’III’H 

Prune. 

Quince.. 


J3.7 7.5 

14.4 7.0 

14.1 7.0 

11.8 8.5 

15.5 6. 5 

14.8 7.0 

14.8 7.0 

13.2 7.5 


<R.. pp. 119-120; Gov’t. Ex. 2) 


Finding 12 

In any combination of two, three, four, 
or five fruit ingredients, the weight of 
each is not less than one-fifth of the 
total weight of such combination. <R., 
PP. 113-114, 139-142) 


FUiding 13 

Any of the following may be used a* 
the saccharine ingredient in fruit butters 
namely: <l) sugar; (2) invert sugai 
sirup; (3) brown sugar; (4) honey; (5) 
corn sirup; (6) any combination of twe 
oi more of the saccharine ingredients 
, (2) ( 3 ), (4), and (5), but if honej 
is one of the components of such mixture 
r ® °* its is not less than 

two-fifths °f the weight of the solids oi 
lch com bination; <7) any combination 


of com sugar or dextrose and saccharine 
ingredients (1), (2). (3). (4), (5), or 
(6), but if honey is a component, the 
weight of its solids is not less than two- 
fifths of the weight of the solids of such 
mixture. (R,, pp. Ill, 114, 133-135. 292- 
294. 473-474, 492, 611-612, 616-620, 658, 
725-727, 1038-1035, 1042-1044, 1099-1102, 
1194-1199, 1202, 1259-1260) 

Finding 14 

The weight of the saccharine ingredi¬ 
ent, whether alone or combined with 
other saccharine ingredients, is the 
weight of its solids. (R., p. 293) 

Finding 15 

Sugar is the refined product in crystal¬ 
lized form obtained from sugar cane or 
sugar beet, chemically known as “su¬ 
crose.” (R., pp. 114, 724-725) 

Finding IS 

When sugar in solution is subjected to 
certain treatments with enzyme inver- 
taste or with certain acids, such sugar 
is converted wholly or partially into levu- 
lose and dextrose. This chemical reac¬ 
tion is commonly described by chemists 
as the “inversion” of sugar. <R., pp. 610- 

612, 638, 641-642, 651, 657. 659, 688, 792- 
795) 

Finding 17 

An invert sugar sirup is a wholly or 
partially inverted sugar solution. (R., 
pp. 621-622, 637. 656, 792) 

Finding 18 

Invert sugar sirups used commercially, 
including those used as sugar ingredi¬ 
ents in fruit butters, are manufactured 
by any one of the three methods: (1) by 
treatment of a sugar solution prepared 
from granulated sugar with the enzyme 
invertase; (2) by treatment of a sugar 
solution prepared from granulated sugar 
with an acid, usually hydrochloric or 
sulphuric, which is neutralized with so¬ 
dium carbonate when the treatment is 
completed; and (3) by treating a solu¬ 
tion of raw sugar or partly refined sugar 
with hydrochloric acid which is neu¬ 
tralized with sodium carbonate, or by 
treating the solution with invertase; and 
by removing color and flavor, other than 
sweetness, from such solution. (R., pp. 

613, 621-624, 638, 658-661. 688, 698, 791- 
793, 797, 800) 

Finding 19 

All commercially produced sugars con¬ 
tain ash, that is, the mineral substances 
which remain when the organic sub¬ 
stances of sugar are burned. (R., pp. 
625-635, 664, 784, 786-787, 1158) 

Finding 20 

The amount of ash content in sugar de¬ 
pends, in part, on the climatic and soil 
conditions where the sugar cane or sugar 
beet is grown so that the ash content of 
the granulated sugar may vary from less 
than 0.01 percent to about 0.04 percent. 
(R., pp. 785-789-795) 


Finding 21 

The ash content of invert sugar sirup is 
increased in the process of inversion by 
reason of the addition thereto of certain 
mineral matters contained in the water 
in which the sugar is dissolved and, when 
the inverting reagent is an acid, by rea¬ 
son of the presence of the mineral sub¬ 
stance, usually salt, resulting when such 
acid is neutralized. (R., pp. 692, 798-794, 
802, 805) 

Finding 22 

The ash content of invert sugar sirup 
is not a deleterious substance and, in it¬ 
self, is not objectionable. <R., pp. 664- 
667, 784-785, 1051-1052, 1135-1136, 1158- 
1159, 1180, 1251) 

Finding 23 

Subject to the variations and the 
quantity of ash present due to the causes 
stated in Findings 20 and 21, the quan¬ 
tity of ash present in invert sugar sirup 
is indicative of the degree of refinement. 
(R., pp. 788-789, 801, 806) 

Finding 24 

An invert sugar sirup which has been 
properly refined for use in making fruit 
butters contains not more than 0.3 per¬ 
cent of ash. (R., pp. 611. 621-622, 641, 
649, 659, 674-684. 690, 693) 

Finding 25 

Corn sugar is the refined product 
obtained by complete hydrolysis of com 
starch. It is chemically and commer¬ 
cially known as “dextrose”. It may be 
anhydrous or hydrated. (R. t pp. 1125- 
1126, 1133) 

Finding 26 

By reason of its low solubility, corn 
sugar or dextrose can be used only in 
combination with sugar as a saccharine 
ingredient in fruit butters and for the 
same reason the quantity which may be 
used is limited. (R. t pp. 726-727, 1055, 
1087, 1089, 1091, 1098-1099) 

Finding 27 

Com sirup is the product obtained by 
partial hydrolysis of com starch and is 
composed of dextrin, dextrose and levu- 
lose. (R., pp. 1123-1126. 1130-1131, 

1153-1154. 1229) 

Finding 28 

The dextrin in com sirup is a com 
sugar substance which has a characteris¬ 
tic taste and texture. (R., pp. 744, 1057, 
1220-1221, 1252-1254) 

Finding 29 

Com simp costs less than sugar or dex¬ 
trose and products in which it is used 
sell at “much lower” prices. (R. f pp. 
1263-1265) 

Finding 30 

When honey is used as a saccharine in¬ 
gredient in combination with other sac¬ 
charine ingredients, it is used in a suffi¬ 
cient quantity so that the characteristic 
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flavor will carry through, and a quantity 
not less than two-fifths, by weight, of the 
total weight of such mixture, is regarded 
as reasonable. (R., pp. 151-152) 

Finding 31 

Honey and com sirup contribute a 
characteristic flavor to fruit butters. (R., 
pp. 136, 295, 330-340, 461-462) 

Finding 32 

Sometimes fruit butter is prepared 
from a mixture of the fruit ingredient 
for such fruit butter and a fruit juice, 
the latter being used in lieu of the sac¬ 
charine ingredient. (R., pp. 136, 153- 
154, 441-442) 

Finding 33 

When fruit juice is used in lieu of the 
saccharine ingredient in fruit butter, it 
is used in a quantity not less than one- 
half, by weight, of the weight of the 
fruit ingredient of such fruit butter. (R., 
pp. 136, 153-154) 

Finding 34 

The weight of fruit juice, when con¬ 
centrated or diluted, is. computed on the 
basis of its weight prior to concentra¬ 
tion or dilution. (R., p. 436) 

Finding 35 

There may be added also to such mix¬ 
ture of fruit and saccharine ingredients 
or fruit and fruit juice ingredients, as 
the case may be, one or more of the fol¬ 
lowing ingredients: (1) spice; (2) flavor¬ 
ing (other than artificial flavoring); (3) 
salt; (4) a vinegar, lemon juice, lime 
juice, citric acid, lactic acid, malic acid, 
tartaric acid, or any combination of two 
or more of these. <R., pp. 114-116, 286, 
464-465, 510, 522) 

Finding 36 

One of the factors on the basis of 
which fruit butter is identified is its con¬ 
sistency. An important factor in obtain¬ 
ing the consistency generally expected 
of fruit butter is the concentration by 
cooking of the mixture of fruit and sac¬ 
charine ingredients to a point where its 
soluble solids are not less than 43 percent 
by weight. (R., pp. 115, 138-139, 292, 
437-438, 486-487, 504-506) 

Finding 37 

The soluble solids in fruit butter are 
determined by the method prescribed in 
“Official and Tentative Methods of Anal - 
ysis of the Association of Official Agricul¬ 
tural Chemists”, Fourth Edition, page 
320, under “Soluble Solids in Fresh and 
Canned Fruits, Jams, Marmalades and 
Preserves—Tentative”, a method well 
known to chemists and reasonably accu¬ 
rate. <R.. pp. 117-118, 287-289, 302, 436- 
437, 485—486, 504) 

Finding 38 

The common and usual name of a fruit 
butter, when the fruit ingredient i9 made 
from a single fruit, is the name “Butter” 
preceded by the common and usual name 
of the fruit from which such fruit in¬ 


gredient was named. (R., pp. 158-160, 
303, 332-333) 

Finding 39 

When the fruit ingredient in a fruit 
butter consists of a combination of fruit 
pulps made from two. three, four, or 
five fruits, the name of such fruit butter 
is “Butter” preceded by the words “Mixed 
Fruit” or by the common and usual name 
of each of the fruits from which such 
combination was named, in the order 
of the predominance, if any, of the 
weight of such fruit pulp in the combina¬ 
tion. (R., pp. 158-160, 171. 333-334) 

On the basis of the foregoing findings of 
fact, it is concluded that the following 
definitions and standards of identity for 
fruit butters should be promulgated, 
namely: 

§ 30.000 Fruit butter — identity ; label 
statement of optional ingredients, (a) 
The fruit butters for which definitions 
and standards of identity are prescribed 
by this section are the smooth, semi-solid 
foods each of which is made from a mix¬ 
ture composed of not less than five parts 
by weight (as determined by the method 
prescribed in subsection (b) <D) of one 
or any combination of two, three, four, or 
five of the optional fruit ingredients 
specified in subsection (c) to each two 
parts by weight of one of the optional 
saccharine ingredients specified in sub¬ 
section (d), except that the use of such 
saccharine ingredient is not required 
when optional ingredient (5) is used. 
Such mixture may be seasoned with one 
or more of the following optional ingredi¬ 
ents: 

(1) Spice. 

(2) Flavoring (other than artificial 
flavoring). 

(3) Salt. 

(4) A vinegar, lemon juice, lime juice, 
citric acid, lactic acid, malic acid, tar¬ 
taric acid, or any combination of two 
or more of these. 

Such mixture may also contain the 
optional ingredient: 

(5) Fruit juice or concentrated fruit 
juice in a quantity not less than one-half 
the weight of the optional fruit ingredi¬ 
ent. Such mixture is concentrated by 
heat to such point that the soluble solids 
content of the finished fruit butter is 
not less than 43 percent as determined 
by the method prescribed in “Official 
and Tentative Methods of Analysis of 
the Association of Official Agricultural 
Chemists ", Fourth Edition, page 320, 
under “Soluble Solids in Fresh and 
Canned Fruits, Jams, Marmalades, and 
Preserves—Tentative”, except that no 
correction is made for water insoluble 
solids. 

(b) (1) Any requirement of this sec¬ 
tion with respect to the weight of any 
opttnal fruit ingredient, whether con¬ 
centrated, unconcentrated, or diluted, 
means the weight determined by the fol¬ 
lowing method: 


Determine the percent of soluble solids 
in the optional fruit ingredient by the 
method prescribed for determining sol¬ 
uble solids in section (a); multiply the 
percent so found by the weight of such 
ingredient; divide the result by 100; sub¬ 
tract from the quotient the weight of 
any added sugar or any other added 
solids; and multiply the remainder by 
the factor for such ingredient prescribed 
in subsection (c). The result is the 
weight of the optional fruit ingredient. 

(2) For the purposes of this section, 
the weight of fruit juice or concentrated 
fruit juice (optional ingredient (5)) from 
a fruit specified in subsection (c) is the 
weight of such juice as determined by 
the method prescribed in subsection (b) 

(1); the weight of concentrated juice 
from any other fruit is the original 
weight of the undiluted juice before it 
was concentrated. 

(c) Each of the optional fruit ingredi¬ 
ents referred to in subsection (a) is pre¬ 
pared by cooking one of the following 
fresh, frozen, canned, and/or dried 
(evaporated) mature fruits, with or 
without added water, and screening out 
skins, seeds, pits, and cores: 

Factor referred to 

Name of fruit in subsection (b) 

Apple_ 7.5 

Apricot _ 7.0 

Grape _ 7.0 

Peach_ 8.5 

Pear _ 6.5 

Plum (other than prune) _ 7.0 

Prune_ 7.0 

Quince_ 7.5 

In any combination of two, three, four, 
or five fruit ingredients, the weight of 
each is not less than one-fifth of the 
weight of the combination. 

(d) The optional saccharine ingredi¬ 
ents referred to in subsection (a) are: 

(1) Sugar. 

(2) Invert sugar sirup. 

(3) Brown sugar. 

(4) Honey. 

(5) Com sirup. 

(6) Any combination composed of two 
or more of optional saccharine ingredi¬ 
ents (1), (2), (3), (4), and (5); or one 
or more of such ingredients with dextrose. 

(e) For the purposes of this section: 

(1) The weight of any optional saccha¬ 
rine ingredient means the weight of the 
solids of such ingredient. 

(2) The term “sugar” means refined 
sugar (sucrose). 

(3) The term “invert sugar sirup” 
means a sirup made by inverting or 
partly inverting sugar or partly refined 
sugar; its ash content is not more than 
0.3 percent of its solids content, but if 
it is made from partly refined sugar, 
color and flavor other than sweetness are 
removed. 

(4) The term “com sugar” means re¬ 
fined anhydrous or hydrated dextrose 
made from corn. 

(5) The term “dextrose” means re¬ 
fined anhydrous or hydrated dextrose. 

(f) The name of each fruit butter for 
which a definition and standard of ldcn- 













FEDERAL REGISTER, Tuesday, June 25, 1940 


2373 


tity is prescribed by this section is as 

follows: 


(1) If the fruit ingredient is made 
from a single fruit the name is “Butter” 
preceded by the name whereby such fruit 
is designated in subsection (c). 

(2) If the fruit ingredient is a com¬ 
bination made from two, three, four or 
five fruits, the name is “Butter” preceded 
by the words “Mixed Fruit” or by the 
names whereby such fruits are desig¬ 
nated in subsection (c) in the order of 
predominance, if any, of the weight of 
such fruit ingredients in the combina¬ 
tion. 

(g) (1) When optional ingredient (1) 
is used, the label shall bear the word 
“Spiced” or the statement “Spice Added” 
or “With Added Spice”; but in lieu of the 
word “Spice” in such statements in com¬ 
mon name of the spice may be used. 

(2) When optional ingredient (2) is 
used, the label shall bear the statement 
“Flavoring Added” or “With Added 
Flavoring”; the word “Flavoring” tn such 
statements may be preceded by the com¬ 
mon name of the kind of flavoring used. 

(3) When optional ingredient (5) is 

used, the label shall bear the words “Pre¬ 
pared with _Juice”, the blank to 

Le filled in with the name of the fruit 
from which the juice is obtained; but if 
apple juice is used the word “Cider” may 
be used in lieu of “Apple Juice”. 

(4) When the optional fruit ingredient 
is prepared in whole or in part from dried 
fruit, the label shall bear the words “Pre¬ 
pared From” or “Prepared in Part From”, 
as the case may be, followed by the word 
“Evaporated” or “Dried”, followed by the 
name whereby such fruit is designated 
in subsection (c). When two or more 
such optional fruit ingredients are used, 
such names shall appear in the order of 
predominance, if any of the weight of 
such ingredients in the combination. 

(5) When a combination of two, three, 
four, or five optional fruit ingredients is 
used, and the fruit butter is designated 
on its label by the name “Mixed Fruit 
Butter”, the label shall bear the names 
whereby the fruits from which such in¬ 
gredients are prepared are designated in 
subsection (c), in the order of predomi¬ 
nance, if any, of the weights of such in¬ 
gredients in the combination. 

<6) The label statements required by 
paragraphs (1) and (2) of this subsec¬ 
tion, may be combined, as for example, 
Cinnamon Oil and Cloves Added”. The 
label statements required by two or more 
of paragraphs (3), (4), and (5) of this 
subsection, may be combined, as for ex¬ 
ample, “Prepared with Cider, Apples, and 
Diied Prunes”. 


t7) Wherever the name specifie 
subsection (f) appears on the lab 
tne fruit butter so conspicuously z 
be easily seen under customary cc 
hons of purchase, the words and s 
ments herein specified showing the 
tional ingredients used shall immedii 
and conspicuously precede or f< 
?\ ch . name without intervening wri 
P’imed, or graphic matter, except 


the varietal name of the fruit used in 
preparing such fruit butter may so 
intervene. 

It is further concluded that such defi¬ 
nitions and standards of identity for 
fruit butters are reasonable and will pro¬ 
mote honesty and fair dealings in the 
interest of the consumer. Wherefore 
the Presiding Officer suggests that such 
standards be promulgated by the Secre¬ 
tary as herein proposed. 

Any interested person may submit 
written objections to the foregoing sug¬ 
gested findings of fact and suggested 
order by filing them, in quintuplicate, 
with the Hearing Clerk, Office of the 
Solicitor, United States Department of 
Agriculture, Washington, D. C„ within 
10 days from the date of receipt of a copy 
of the Federal Register in which this 
report is published. 

Respectfully submitted. 

[seal] Michael F. Markel, 

Presiding Officer. 

Dated, June 20, 1940. 

(F. R. Doc. 40-2564; Filed, June 22, 1940; 

12:40 p. m.J 


Rural Electrification Administration. 

[ Administrative Order No. 4721 
Allocation of Funds for Loans 
June 13, 1940. 

By virtue of the authority vested in me 
by the provisions of section 4 of the Rural 
Electrification Act of 1936, as amended, I 
hereby allocate, from the sums author¬ 
ized by said Act, funds for a loan for the 
project and in the amount as set forth in 
the following schedule: 


Project designation: Amount 

Virginia 0020G2 B. R. P_... $25, 000 


[seal] Harry Slattery, 

Administrator. 

[F. R. Doc. 40-2550; Filed, June 21, 1940; 
11:52 a. m.J 


DEPARTMENT OF LABOR. 

Wage and Hour Division. 

Prima Facie Determination in the Mat¬ 
ter of Application of the Oregon 
Feed Dealers Association for the 
Exemption of the Cleaning and Pre¬ 
paring of Specified Grass, Clover and 
Other Forage Seed Crops in Cleaning 
Plants Engaged Primarily in Such 
Cleaning and Preparing, From the 
Maximum Hours Provisions of the 
Fair Labor Standards Act of 1938 as a 
Branch of an Industry of a Seasonal 
Nature 

Whereas, application has been filed by 
the Oregon Feed Dealers Association, 
Portland, Oregon, for the exemption of 
the cleaning and preparing of specified 
grass, clover and other forage seed crops 
in cleaning plants primarily engaged in 
such cleaning and preparing, from the 
maximum hours provisions of the Fair 


Labor Standards Act of 1938 as a branch 
of an industry of a seasonal nature 
within the meaning of section 7 (b) (3) 
of the Act and Part 526 as amended 1 of 
the Regulations issued thereunder, and 

Whereas, it appears from said appli¬ 
cation and upon further investigation 
that: 

(1) Perennial ryegrass, common rye¬ 
grass, Hungarian vetch, hairy vetch, 
chewings fescue, tall fescue, Austrian 
Winter Peas, bent grass and Ladino 
clover seed crops are customarily 
cleaned and prepared in cleaning plants 
which engage primarily in such clean¬ 
ing and preparation; and 

(2) The harvest of the earliest above 
seed crops begins early in July and they 
are cured and are threshed as soon as 
practicable thereafter; and 

(3) Cleaning plants which are pri¬ 
marily engaged in cleaning and prepar¬ 
ing the above seed crops receive them 
immediately after threshing arid clean 
and prepare them immediately to avoid 
deterioration; and 

(4) These cleaning plants customarily 
operate from early July to December 15. 
receiving, cleaning, and shipping from 
the plants 90 per cent of all seed within 
a four months' period; and 

(5) That during the period from late 
December to early July, plants primarily 
engaged in the cleaning of the above 
seed crops, cease operations except for 
maintenance, repair and sales work, be¬ 
cause owing to natural factors the seed 
crops to be cleaned are no longer 
available. 

Now, therefore, upon consideration of 
the facts stated in the said application, 
and upon further investigation the Ad¬ 
ministrator hereby determines, pursuant 
to § 526.5 (c) of the Regulations, that a 
prima facie case has been shown for the 
granting of an exemption, pursuant to 
section 7 (b) (3) of the Fair Labor 
Standards Act of 1938 and Part 526 of the 
Regulations, to cleaning plants engaged 
primarily in the cleaning and preparing 
of perennial ryegrass, common rye¬ 
grass, Hungarian vetch, hairy vetch, 
chewings fescue, tall fescue, Austrian 
Winter Peas, bent grass and Ladino 
clover seed crops as an industry of a 
seasonal nature. 

In the above, the term “cleaning 
plants primarily engaged in such clean¬ 
ing and preparation”, i. e., the cleaning 
and preparation of perennial ryegrass, 
common ryegrass, Hungarian vetch, 
hairy vetch, chewings fescue, tall fescue, 
Austrian Winter Peas, bent grass and 
Ladino clover seed crops Is understood 
to include those cleaning plants in which 
the cleaning and preparing of such seed 
crops either individually or in combina¬ 
tion make up 75 per cent of their clean¬ 
ing and preparing operations. 

In accordance with the procedure es¬ 
tablished by § 526.5 (c) of the Regula¬ 
tions, the Administrator for fifteen days 
following the publication of this deter- 


1 5 FJt. 2269. 
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mlnatlon will receive objection to the 
granting of the exemption and request 
for hearing from any interested person. 
Upon receipt of objection and request 
for hearing, the Administrator will set 
the application for the hearing before 
himself or an authorized representative. 

If no objection and request for hear¬ 
ing Is received within fifteen days, the 
Administrator will make a finding upon 
the prima facie case shown upon the 
application. 

These applications may be examined 
at Room 313, 939 D Street NW., Wash¬ 
ington, D. C. 

Signed at Washington, D. C., this 19th 
day of June 1940. 

Philip B. Fleming, 

Administrator. 

[F. R. Doc. 40-2570: Filed, June 24, 1940; 

10:54 a. m.) 


FEDERAL COMMUNICATIONS COM¬ 
MISSION. 

[Docket No. 5874] 

In Re Application of George F. Meyer 
(New) 

Dated, August 5, 1939, for construction 
permit; class of service, broadcast; 
class of station, broadcast; location, 
Medford, Wisconsin; oper a ting 
assignment specified: Frequency, 1500 
kc.; power, 100 w.; hours of opera¬ 
tion, unlimited 

[File No. B4-P-2501J 
NOTICE OF HEARING 

You are hereby notified that the Com¬ 
mission has examined the above de¬ 
scribed application and has designated 
the matter for hearing for the following 
reasons: 

1. To determine the legal, technical, 
financial and other qualifications of the 
applicant to construct and operate the 
proposed station. 

2. To determine the nature and char¬ 
acter of the program service which ap¬ 
plicant may reasonably be expected to 
provide if authorized to construct and 
operate the proposed station. 

3. To determine whether public in¬ 
terest, convenience or necessity will be 
served by the granting of this applica¬ 
tion. 

The application involved herein will 
not be granted by the Commission un¬ 
less the issues listed above are deter¬ 
mined in favor of the applicant on the 
basis of a record duly and properly 
made by means of a formal hearing. 

The applicant is hereby given the op¬ 
portunity to obtain a hearing on such 
Issues by filing a written appearance in 
accordance with the provisions of Sec¬ 
tion 1.382 (b) of the Commission’s Rules 
of Practice and Procedure. Persons 
other than the applicant who desire to 
be heard must file a petition to intervene 
in accordance with the provisions of 


Section 1.102 of the Commission's Rules 
of Practice and Procedure. 

The applicant’s address is as follows: 

George F. Meyer, 

269 S. Third Street, 

Medford, Wisconsin. 

Dated at Washington, D. C., June 21, 
1940. 

By the Commission. 

[seal! T. J. Slowie, 

Secretary. 

IF. R. Doc. 40-2559; Filed, June 22, 1940; 
10:46 a. m.l 


[Docket No. 58831 

In Re Application of North Jersey 
Broadcasting Co., Inc. (New) 

Dated, November 9, 1939, for construc¬ 
tion permit; class of service, broadcast; 
class of station, broadcast; location, 
Paterson, New Jersey; operating as¬ 
signment specified: Frequency, 900 kc.; 
power, 1 kw. day; hours of operation, 
daytime 

[File No. Bl-P-2624 ] 

NOTICE OF HEARING 

You are hereby notified that the 
Commission has examined the above de¬ 
scribed application and has designated 
the matter for hearing for the following 
reasons: 

1. To determine the legal, financial, 
technical and other qualifications of the 
applicant to construct and operate the 
proposed station; 

2. To determine whether the granting 
of the application will tend toward a fair, 
efficient and equitable distribution of ra¬ 
dio service; 

3. To determine the area and popula¬ 
tion which would receive interference- 
free primary service from the operation 
of the proposed station; 

4. To determine whether the site on 
which the applicant proposes to construct 
and operate the station will be satis¬ 
factory; 

5. To determine whether the operation 
of the proposed station wiU comply with 
the Rules and Regulations of the Com¬ 
mission and the Standards of Good En¬ 
gineering Practice; 

6. To determine whether the grant of 
this application would preclude the most 
efficient use of the frequency requested 
in this or other communities; 

7. To determine whether Paterson, 
New Jersey has sufficient diversity of in¬ 
terests to require local facilities which 
would not render primary service to con¬ 
tiguous communities and the New York 
metropolitan district. 

The application involved herein will 
not be granted by the Commission unless 
the issues listed above are determined in 
favor of the applicant on the basis of a 
record duly and properly made by means 
of a formal hearing. 

The applicant is hereby given the op¬ 
portunity to obtain a hearing on such is¬ 
sues by filing a written appearance in 


accordance with the provisions of § 1.382 
(b) of the Commission’s Rules of Practice 
and Procedure. Persons other than the 
applicant who desire to be heard must 
file a petition to intervene in accordance 
with the provisions of Section 1.102 of the 
Commission’s Rules of Practice and 
Procedure. 

The applicant’s address is as follows: 

North Jersey Broadcasting Co., Inc., 
% James V. Cosman, 

104 W. Haledon Avenue, 

Haledon, New Jersey. 

Dated at Washington, D. C., June 21 
1940. 

By the Commission. 

[seal] T. J. Slowie, 

Secretary. 

[F. R. Doc. 40-2560; Filed, June 22, 1940* 
10:46 a. m.J 


FEDERAL POWER COMMISSION. 

[Project No. 390) 

In the Matter of Southern California 
Edison Company Ltd. 

ORDER POSTPONING REHEARING 

June 21, 1940. 

It appearing to the Commission that: 

(a) By order dated May 3, 1940, it 
granted the petition of Southern Cali¬ 
fornia Edison Company Ltd., licensee for 
Project No. 390, for rehearing 1 with re¬ 
spect to certain provisions relating to an¬ 
nual charges in its March 12, 1940, order 
authorizing amendment of license upon 
application filed October 10, 1939, by li¬ 
censee, such rehearing to begin at 10 
a. m., on June 24, 1940, in the Hearing 
Room of the Commission at Washington, 
D. C.; 

(b) On June 10, 1940, it received from 
Southern California Edison Company 
Ltd. a request to withdraw its application 
filed on October 10, 1939; 

(c) Good cause exists for postponing 
such rehearing; 

The Commission orders that: 

The rehearing in this proceeding now 
set for June 24, 1940, be and it is hereby 
postponed until further order of the 
Commission. 

By the Commission. 

[seal] Leon M. Fuquay, 

Secretary. 

[F. R. Doc. 40-2556; Filed. June 22, 1940; 

9:61 a. m.J 


[Docket No. IT-5544 J 

In the Matter of Otter Tail Power 
Company 

ORDER POSTPONING DATE FOR REHEARING 

June 21. 1940. 

It appearing to the Commission that. 

The Respondent, Otter Tail Power 
Company, has advised that, it will nie 

*5FJR. 1648. 
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with the Commission, on or before July 
1, 1940. a uniform rate schedule appli¬ 
cable to the wholesale customers involved 
in this proceeding, and has requested 
that the hearing upon Respondent’s 
Petition for Rehearing 1 be postponed for 
30 days from June 26, 1940; 

The Commission orders that: 

The rehearing upon the above matter 
set for Fergus Falls, Minnesota, on June 
26. 1940. be and the same is hereby post¬ 
poned to July 25, 1940, at 10 a. m., in 
the Council Chamber, City Hall, in the 
City of Fergus Falls. Minnesota. 

By the Commission. 

I sea i.l Leon M. Fuquay, 

Secretary. 

|F. R. Doc. 40-2557; Filed, June 22. 1940; 

9:51 a. m.) 


FEDERAL TRADE COMMISSION. 

| Docket No. 41231 

In the Matter of Edward Shill and 
Sanford C. Chesick, Individually 
Trading as The Cheshill Manufac¬ 
turing Company 

ORDER APPOINTING TRIAL EXAMINER AND 
FIXING TIME AND PLACE FOR TAKING 

TESTIMONY 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington. D. C., on the 
19th day of June, A. D. 1940. 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission,' under an Act of 
Congress (38 Sta!. 717; 15 U.S.C.A., sec. 
41). 

It is ordered. That Lewis C. Russell, a 
Trial Examiner of this Commission, be 
and he hereby is designated and ap¬ 
pointed to take testimony and receive 
evidence in this proceeding and to per¬ 
form all other duties authorized by law; 

It is further ordered, That the taking 
of testimony in this proceeding begin on 
Friday, June 28. 1940, at nine o’clock in 
the forenoon of that day (eastern stand¬ 
ard time) at the St. George Hotel, 
Brooklyn, New York. 

Upon completion of testimony for the 
Federal Trade Commission, the Trial 
Examiner is directed to proceed imme¬ 
diately to take testimony and evidence 
on behalf of the respondent. The Trial 
Examiner will then close the case and 
make his report upon the evidence. 

By the Commission. 

IsealI Otis B. Johnson, 

Secretary . 

IF R. Doc. 40-2551; Filed, June 21. 1940; 

1:25 p. m. 


'5 F.R. 2126. 

No. 123-6 


[File No. 21-3531 

In the Matter of Proposed Trade Prac¬ 
tice Rules for the Resistance 
Welder Manufacturing Industry 

NOTICE OF HEARING, AND OF OPPORTUNITY 
TO PRESENT VEIWS, SUGGESTIONS, OR 
OBJECTIONS 

At a regular session of the Federal 
Trade Commission held at its office in 
the City of Washington, D. C., on the 
22d day of June, A. D. 1940, 

This matter now being before the 
Federal Trade Commission under Its 
trade practice conference procedure, 
opportunity is hereby extended by the 
Commission to any and all persons, part¬ 
nerships, corporations, associations, or 
other parties affected by or having an 
interest in the proposed trade practice 
rules for the Resistance Welder Manu¬ 
facturing Industry to present to the 
Commission, orally or in writing, their 
views concerning such rules, including 
such pertinent information, suggestions, 
or objections, if any. as they desire to 
submit. For this purpose they may, upon 
application to the Commission, obtain 
copies of the proposed rules. Written 
communications of such matters should 
be filed with the Commission not later 
than July 12, 1940. Opportunity for oral 
hearing and presentation will be afforded 
at 10 a. m., July 12, 1940, in Room 332, 
Federal Trade Commission Building. 
Constitution Avenue at Sixth Street, 
Washington, D. C., to any such persons, 
partnerships, corporations, associations, 
or other parties as may desire to appear 
and be heard. After giving due consid¬ 
eration to all matters submitted concern¬ 
ing the proposed rules, the Commission 
will proceed to their final consideration. 
By the Commission. 

Joe L. Evins, 
Acting Secretary. 

(F. R. Doc. 40-2571; Filed. June 24. 1940; 

11:69 a. m ] 

^ 1 


INTERSTATE COMMERCE COMMIS¬ 
SION. 

[Ex Parte No. MC-2| 

In the Matter of Maximum Hours of 
Service of Motor Carrier Employees 
| Ex Parte No. MC-3J 

In the Matter of Need for Establish¬ 
ing Reasonable Requirements to Pro¬ 
mote Safety of Operation of Motor 
Vehicles Used in Transporting Prop¬ 
erty by Private Carriers 

notice of postponement of hearing 
June 20. 1940. 

Because the Democratic National Con¬ 
vention is to be held In Chicago the week 
of July 15. and hotel space will not be 
available, the hearing in the above en¬ 


titled proceedings is postponed from July 
16 to July 23. The hearing will be held 
before Examiner R. W. Snow at the 
Hotel Sherman, Chicago, Illinois, begin¬ 
ning Tuesday, July 23, 1940, at 9 A. M. 
Standard Time. 

By the Commission, Division 5. 

I seal ! W. P. Bartel, 

Secretary. 

[F. R. Doc. 40-2568; Filed. June 24. 1940; 
10:23 a. m.J 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

[File No. 59-51 

In the Matter of The Middle West 
Corporation and Its Subsidiary Com¬ 
panies, Respondents 

order denying application for postpone¬ 
ment OF hearing date 

At a regular session of the Securities 
and Exchange Commission, held at Its 
office in the City of Washington, D. C. t on 
the 20th day of June. A. D. 1940. 

The Commission having issued a No¬ 
tice of and Order for Hearing in the 
within matter, pursuant to section 11 
<b) (1) of the Public Utility Holding 
Company Act of 1935; said Notice of and 
Order for Hearing having required that 
the respondents herein file with the Sec¬ 
retary of the Commission on or before 
the 9th day of April, 1940 their joint or 
several answers thereto, and having fur¬ 
ther ordered that a hearing on the issues 
set forth in said Notice of and Order for 
Hearing commence on the twentieth day 
after said date for filing answers; the 
Commission having extended the time 
for filing answers to the 9th day of May. 
1940 and the time for commencement of 
said hearing to the 28th day of June, 
1940. by order dated March 22nd, 1940; 
the Commission having further extended 
the date for filing answers to the 20th 
day of May, 1940 by order dated May 8. 
1940; and the respondents having filed 
on June 20, 1940 their “Motion for Post¬ 
ponement of Beginning Date of Hear¬ 
ing” requesting further extension of the 
date for commencement of said hearing 
to July 29, 1940; and 
The Commission having duly consid¬ 
ered said Motion for Postponement of 
Beginning Date of Hearing and being of 
the opinion that the date for commence¬ 
ment of said hearing should not further 
be postponed; 

It is ordered. That said Motion for 
Postponement of Beginning Date of 
Hearing be, and the same hereby is, 
denied. 

By the Commission. 

IsealI Francis P. Brassor, 

Secretary. 

[F. R. Doc. 40-2575; Filed. June 24. 1940; 

11:15 a. m.) 
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[File No. 59-121 

Ii7 the Matter of Electric Bond and 
Share Company, American Power & 
Light Company, Pacific Power & Light 
Company, Electric Power & Light 

Corporation, Utah Power & Light 

Company, National Power & Light 

Company, Ebasco Services Incorpo¬ 

rated, Respondents 

ORDER GRANTING REQUEST TO INTERVENE 
OF THE STATE OF MAINE 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C.. 
on the 20th day of June, A. D. 1940. 

The State of Maine having filed a writ¬ 
ten request to intervene in the proceed¬ 
ings under section 11 (b) (2) of the 
Public Utility Holding Company Act of 
1935 with respect to Electric Bond and 
Share Company, and the other respond¬ 
ents named in the within proceeding, 
and it appearing from said request that 
said State of Maine has an interest in 
the proceedings; 

It is hereby ordered , That the said re¬ 
quest of the State of Maine to intervene 
in said proceedings is granted, and said 
State of Maine is hereby admitted as a 
party in said proceedings. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[P R Doc. 40-2574; Filed. June 24, 1940; 
11:15 a. m.] 


[File No. 70-17] 

In the Matter of The United Light and 
Power Company, Fort Dodge Gas and 
Electric Company, Peoples Light Com¬ 
pany, Peoples Power Company, Peoples 
Light and Power Company 

order approving applications 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 20th day of June, A. D. 1940. 

Peoples Power Company and Peoples 
Light and Power Company, subsidiaries 
of The United Light and Power Company, 
a registered holding company, having 
filed a joint application whereby Peoples 
Power Company and Peoples Light and 
Power Company seek exemption, pursu¬ 
ant to section 6 (b) of the Public Utility 
Holding Company Act of 1935, from the 
provisions of section 6 (a) of said Act 
of the issuance of notes aggregating 
$250,000; and Fort Dodge Gas and Elec¬ 
tric Company and Peoples Light Com¬ 
pany, also subsidiaries of The United 
Light and Power Company, having filed 
a joint declaration whereby Fort Dodge 
Gas and Electric Company and Peoples 


Light Company seek approval, pursuant 
to Section 7 of the Public Utility Holding 
Company Act of 1935, of the issuance cf 
notes aggregating $100,000 by Fort Dodge 
Gas and Electric Company and notes 
aggregating $475,000 by Peoples Light 
Company; and The United Light and 
Power Company having filed its applica¬ 
tion pursuant to Section 10 in which it 
seeks approval under said section of said 
Act for the acquisition by it of all the 
afore-described notes; 

A public hearing having been held 
upon said joint applications and declara¬ 
tions. as amended, after appropriate 
notice, the Commission having, examined 
the record and entered its findings 
herein; 

It is ordered , That the said applications 
be and they are hereby approved and 
that the said declarations be and they 
are hereby permitted to become effective 
forthwith with respect to the issuance of 
notes by Peoples Power Company, Peo¬ 
ples Light Company, and Fort Dodge Gas 
and Electric Company, and with respect 
to the acquisition of such notes by The 
United Light and Power Company (but 
not with respect to the issuance of notes 
by Peoples Light and Power Company or 
the acquisition thereof), subject, how¬ 
ever, to the following conditions: 

(1) That all acts in connection with 
said applications and declarations as 
amended shall be performed in all re¬ 
spects as set forth in and for the pur¬ 
poses represented by said applications 
and declarations as amended except that 
the declaration with respect to Fort 
Dodge Gas and Electric Company be car¬ 
ried out in accordance with the condi¬ 
tion hereinafter set forth in sub-para- 
graph 3; 

(2) That in the event the order of the 
Illinois Commerce Commission shall be 
revoked, rescinded or otherwise termi¬ 
nated. the exemption granted herein 
shall immediately terminate without fur¬ 
ther order of this Commission; 

(3) That the interest rate on the Fort 
Dodge Gas and Electric Company notes 
proposed to be issued be fixed at 4% per 
annum; and 

(4) That within ten days after the is¬ 
suance of the notes referred to herein 
and the acquisition of such notes, the ap¬ 
plicants and declarants shall, respec¬ 
tively, file with this Commission certifi¬ 
cates of notification showing that such 
issuance and acquisition have been ef¬ 
fected in accordance with the terms and 
conditions and for the purposes repre¬ 
sented by said applications and declara¬ 
tions. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary . 

[F. R. Doc. 40-2576; Filed, June 24, 1940; 

11:15 a.m.] 


[File No. 46-150] 

In the Matter of Trustees Under Pen¬ 
sion Trust Agreement, General Util¬ 
ity Investors Corporation, Associated 
Power Corporation, NY PA NJ Utili¬ 
ties Company, Associated Gas and 
Electric Corporation, Associated Gas 
and Electric Company 

order consenting to withdrawal of mo¬ 
tion FOR MODIFICATION OF CONDITION IN 

commission's order 

At a regular session of the Securities 
and Exchange Commission held at its of¬ 
fice In the City of Washington, D. C., 
on the 21st day of June, A. D. 1940. 

The Commission having on June 29, 
1939 issued its order in the above matter 
(Holding Company Act Release No. 1615) 
containing, among others, the following 
condition; 

“(5) NY PA NJ Utilities Company 
* * • shall not reduce its open ac¬ 

count indebtedness with Associated Utili¬ 
ties Corporation below $24,000,000;° 

NY PA NJ Utilities Company, on Oc¬ 
tober 6, 1939, having filed a motion for 
modification of the above condition so as 
to permit an additional reduction of not 
less than $3,000,000 of said open account 
indebtedness; 

NY PA NJ Utilities Company, on June 
10, 1940, having filed a request with this 
Commission for the withdrawal of said 
motion for modification of the above 
condition; 

The Commission consents to the with¬ 
drawal of such motion, and to that effect 
It is so ordered. 

By the Commission. 

[seal] Francis P. Brassor, 

• Secretary . 

[F. R. Doc. 40-2581; Filed, June 24, 1940; 

11:16a. zn.) 


[File Nos. 48-184, 56-68) 

In the Matter of Central U. S. Utili¬ 
ties Company and NY PA NJ Utilities 
Company 

order consenting to withdrawal o# 
applications pursuant to request of 
APPLICANTS 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C.. 
on the 21st day of June, A. D. 1940. 

The above-name applicants having 
filed with the Commission a request for 
the withdrawal of the following applica¬ 
tions: 

Application pursuant to Section 10 
(a) (1) of the Public Utility Holding 
Company Act of 1935 for approval of 
the acquisition by Central U. S. Utilities 
Company of 166,600 shares of common 
stock, par value $1.00, of Pennsylvania 
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Edison Company from NY PA NJ Utili¬ 
ties Company. Pile No. 46-184. 

Application pursuant to Rule U-12D-1 
promulgated under the Public Utility 
Holding Company Act of 1935 for 
approval of the sale by NY PA NJ Utili¬ 
ties Company to Central U. S. Utilities 
Company of 166,600 shares of common 
stock, par value $1.00, of Pennsylvania 
Edison Company. File No. 56-68. 

The Commission consents to the with¬ 
drawal of such applications, and to that 

effect 

It is so ordered. 

By the Commission. 

[SEAL] FRANCI^. BRASSOR, 

Secretary . 

[P. R. Doc. 40-2578: Piled. June 24. 1940; 
11:15 a. m.l 


[File Nos. 46-185. 56-691 

In the Matter of Central U. S. Utili¬ 
ties Company and NY PA NJ Utili¬ 
ties Company 

ORDER CONSENTING TO WITHDRAWL OF AP¬ 
PLICATIONS PURSUANT TO REQUEST OF 

APPLICANTS 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 21st day of June, A. D. 1940. 

The above-named applicants having 
filed with the Commission a request for 
the withdrawal of the following applica¬ 
tions: 

Application pursuant to Section 10 (a) 
(1) of the Public Utility Holding Com¬ 
pany Act of 1935 for approval of the 
acquisition by Central U. S. Utilities 
Company of 115.000 shares of the com¬ 
mon stock, par value $1.00, of Keystone 
Public Service Company from NY PA 
NJ Utilities Company. File No. 46-185. 

Application pursuant to Rule U-12D-1 
promulgated under the Public Utility 
Holding Company Act of 1935 for ap¬ 
proval of the sale by NY PA NJ Utilities 
Company to Central U. S. Utilities Com¬ 
pany of 115,000 shares of the common 
stock, par value $1.00, of Keystone Pub¬ 
lic Service Company. File No. 56-69. 

The Commission consents to the with¬ 
drawal of such applications, and to that 

effect 

It is so ordered. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary . 

IP. R. Doc. 40-2577: Filed. June 24, 1940* 
11:15 a. m.J 


(File No. 46-207] 

In the Matter of Keystone Public 
Service Company 

AMENDATORY ORDER 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 21st day of June, A. D. 1940. 

The Commission having on June 7, 
1940 entered an order 1 in the above en¬ 
titled proceeding granting approval of 
the application of Keystone Public Serv¬ 
ice Company filed pursuant to Section 
10 (a) (1) of the Public Utility Holding 
Company Act of 1935, subject to certain 
conditions set forth in said order; 

And it appearing that the first para¬ 
graph of said order omits certain words 
and contains certain incorrect words; 

And it further appearing to the Com¬ 
mission that said errors are wholly 
clerical; 

It is ordered, That said order be and 
it is hereby amended by striking there¬ 
from the first paragraph and inserting 
in lieu thereof the following: 

“Keystone Public Service Company, a 
public utility subsidiary of a registered 
holding company, having filed an ap¬ 
plication pursuant to section 10 (a) (1) 
of the Public Utility Holding Company 
Act of 1935, seeking approval of the 
acquisition of demand promissory notes 
in an aggregate face amount not to ex¬ 
ceed $80,000, to be acquired from time 
to time from Citizens Transit Company, 
a wholly-owned subsidiary of applicant, 
said notes to bear interest at 6% per 
annum or Vz of 1% per annum more 
than the cost of the money to Keystone 
Public Service Company, whichever is 
the lesser amount; all such notes re¬ 
maining unpaid on November 8, 1942 are 
to be repaid by the issuance of common 
stock by Citizens Transit Company or 
discharged by a capital donation by 
Keystone Public Service Company to 
Citizens Transit Company.'* 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[F. R. Doc. 40-2579: Filed, June 24, 1940; 

11:16 a. m.J 


(File No. 7-4651 

In TnE Matter of Continental Roll & 
Steel Foundry Co. Common Stock, 
Par Value $1 

ORDER GRANTING APPLICATION 

At a regular session of the Securities 
and Exchange Commission held at its 


1 5 FH. 2205. 


office in the City of Washington, D. C. 
on the 22nd day of June, A. D. 1940. 

Continuance of unlisted trading privi¬ 
leges on the New York Curb Exchange 
in the Common Stock, No Par Value, of 
Continental Roll & Steel Foundry Co., 
having been permitted by action of this 
Commission on October 1, 1934; and 
Said Exchange, pursuant to paragraph 
(b) of Rule X-12F-2, having applied to 
this Commission setting forth that there 
are being effected changes in said security 
other than those specified in paragraph 
(a) of said Rule and asking the Commis¬ 
sion to determine that said security after 
said changes is substantially equivalent 
to the said security heretofore admitted 
to unlisted trading privileges; and 
The Commission having considered the 
matter; 

It is ordered . pursuant to Section 12 (f) 
and 23 (a) of the Securities Exchange 
Act of 1934. as amended, and Rule X- 
12F-2 (b) promulgated thereunder, that 
the determination sought by said appli¬ 
cation is made and the application is 
hereby granted. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

(F. R. Doc. 40-2580; Filed, June 24, 1940* 
11:16 a. m.J 


[File No. 70-90] 

In the Matter of Kentucky Utilities 
Company 

NOTICE OF AND ORDER FOR HEARING 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C.. 
cn the 24th day of June. A. D. 1940. 

An application pursuant to the Public 
Utility Holding Company Act of 1935, 
having been duly filed with this Com¬ 
mission by the above-named party; 

It is ordered , That a hearing on such 
matter under the applicable provisions 
of said Act and the rules of the Com¬ 
mission thereunder be held on July 12, 
1940, at 10:00 o’clock in the forenoon 
of that day. at the Securities and Ex¬ 
change Building. 1778 Pennsylvania 
Avenue NW., Washington, D. C. On 
such day the hearing-room clerk in room 
1102 will advise as to the room where 
such hearing will be held. At such 
hearing, if in respect of any declaration, 
cause shall be shown why such declara¬ 
tion shall become effective. 

It is further ordered. That Willis E. 
Monty or any other officer or officers of 
the Commission designated by it for 
that purpose shall preside at the hear¬ 
ings in such matter. The officer so des- 
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ignated to preside at any such hearing 
is hereby authorized to exercise all pow¬ 
ers granted to the Commission under 
section 18 (c) of said Act and to a trial 
examiner under the Commission’s Rules 
of Practice. 

Notice of such hearing is hereby given 
to such declarant or applicant and to any 
other person whose participation in such 
proceeding may be in the public interest 
or for the protection of investors or con¬ 
sumers. It is requested that any person 


desiring to be heard or to be admitted as 
a party to such proceeding shall file a 
notice to that effect with the Commission 
on or before July 7, 1940. 

The matter concerned herewith is in 
regard to the proposed purchase by ap¬ 
plicant, In the open market at the market 
price (but at not more than 102 and ac¬ 
crued interest), of not to exceed $300,000 
principal amount of its 4 Vz% Sinking 
Fund Mortgage Bonds, due February 1, 
1955. Such bonds are to be delivered for 


cancellation to the Trustee under the 
indenture securing the same to satisfy 
the sinking fund provisions contained in 
such indenture. 

Applicant has designated Rule U-12CM 
of the Act as applicable to the proposed 
transactions. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

(P. R. Doc. 40-2582; Piled, June* 24 1940* 
11:16 a. m.] 















